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INTRODUCTION 
 

"Res judicata pro veritate accipitur" is the full latin maxim which has, over the years, shrunk to mere 

"Res Judicata"1. The literal meaning of “res” is “everything that may form an object of rights and 

includes an object, subject-matter or status” and “res judicata” literally means “a matter adjudged, a 

thing judicially acted upon or decided; a thing or matter settled by judgments” 2 . If one tries and 

understands the underlying meaning of the definition in a more wider sense, it conveys the meaning 

that a petition/complaint decided by a court of law at a particular level on particular issues raised by a 

person or group of persons, cannot be contested again at the the same level of competent court, the 

same person or persons on those same issues. Though, it may go for an appeal to a higher court, which 

is permissible under law, if we talk specifically in terms of the Indian context. But, this system of 

appeals has been a reason for an ever-growing burden of cases. 

 

PRINCIPLES OF RES JUDICATA 
 

In India, if one tries and looks for a statutory provision to understand the concept of res judicata, s/he 

will come across the same under section 11 of the Code of Civil Procedure 19083. The concept of res 

judicata is fundamentally evolved upon three Latin legal maxims- 

a) Nemo debet bis vexari pro una et eadem causa – It recalls the legal concept of double jeopardy, which 

means that no person shall be punished twice for the same offence. The same is enshrined and further 

explained under section 300 of Code of Criminal Procedure 19734. 

b) Interest reipublicae ut sit finis litium – It means that it is in the interest of the state that there should be an 

end to litigation or every litigation must come to an end. The same principle has been reiterated from 

time to time, by the British courts in India, such as in Naba Kumar Hazra v. Radhashyam Mahish5, to the 

courts working in the Republic of India, like the Kunjan Nair Sivaraman Nair v. Narain Nair & Ors6 case, 

among many others. A thorough reading of the said judgements will bring out as to how much the 
 

1 http://www.legalserviceindia.com/article/l454-Res-Judicata.html 
2 Dr. Subramanian Swamy v. State of Tamil Nadu & Ors. (2014) 5 SCC 75: (2014) 3 SCC (Civ) 134:2014 
3 https://indiacode.nic.in/handle/123456789/2191?view_type=browse&sam_handle=123456789/1362 
4 https://indiacode.nic.in/handle/123456789/4221?view_type=browse&sam_handle=123456789/2497 
5 AIR 1931 PC 229: 35 CWN 977: 61 MLJ 294 
6 (2004) 3 SCC 277 
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judges of both the systems and of different eras, were determined that cases should not pile up at any 

cost and how quick disposal of the same after delivering complete justice is an essential duty of the 

judiciary. 

c) Res judicata pro veritate accipitur – It means that any judicial decision must be accepted as 

correct. Though this maxim per se has been argued to be an unnecessary element/principle, the 

Supreme Court of India in the year 2014 in Shiv Chander More & Ors. v. Lieutenant Governor & Ors.7 has 

recalled its importance and reaffirmed its applicability. Further, the principle of res judicata has evolved 

on the concept of justice, equity and good conscience as well. To understand the same with an example, 

let us assume that a rich businessman „A‟ , a malicious litigant, keeps on filing case(s) in the court(s) 

of law to ensure his victory and is constantly troubling the opposite party, led by a poor and harassed 

peasant „B‟ . If this trend continues to happen over a long period of time, then this will bring anarchy, 

disorder and lawlessness in the society, as the burdened class will start thinking that the only way to 

secure justice is by “snatching”8 it from the privileged. Therefore, there has to be a system of appeals by 

the aggrieved to a higher court, but, the same person, with the same cause of action and on the same 

relief, cannot maintain two suits in the same competent court. This could have been the reason, why, 

perhaps this doctrine was evolved, if one tries and thinks from a layman‟ s perspective. Also, I fully 

agree to the observations made by Halsbury that, “the doctrine of res judicata is not a technical doctrine 

applicable only to records; it is a fundamental doctrine of all courts that there must be an end of 

litigation”9. Halsbury also adds that “the doctrine applies equally in all courts, and it is immaterial in 

what court the former proceeding was taken, provided only that it was a Court of competent 

jurisdiction, or what form the proceeding took, provided it was really for the same cause”10. Res judicata 

is, thus, a doctrine of fundamental importance to our judicial system, even though it is brought under 

the umbrella of procedural law, being statutorily positioned in Section 11 of the Code of Civil 

Procedure, 1908. However, it is not a mere technical doctrine, but it is fundamental to our legal system 

that there be an end to all litigation, this being the public policy of Indian law. It thus, is a very 

important tool, in bringing finality to a case. To further understand the application of the concept, let 

us refer to the case of Daryao & Ors. v. State of U.P. & Ors.11 In this case, the petitioner approached the 

High Court at Allahabad under article 226 of the Constitution of India 12 . The High Court, after 

considering the writ petition, dismissed it. The same petitioner, with the same cause of action and with 

the same prayers, reached the Supreme Court and filed a writ petition under article 32 of the 

 
 
 

7 (2014) 11 SCC 744: 4 SCC (Civ) 259 
8 http://indiafree.net/blog/blog/2017/02/12/snatching-away-the-fundamental-rights/ 
9 Halsbury’s Laws of England, 3rd Ed., Vol. 15, para. 357, p. 185 
10 ibid. p. 187, paragraph 362 
11  (1962) 1 SCR 574: AIR 1961 SC 1457 
12 https://indiankanoon.org/doc/1712542/ 
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Constitution of India 13 , and the matter was put before a five judge Constitution bench. The 

respondent(s) objected to the writ petition(s) and argued that the order passed by the High Court 

would operate as the res judicata with respect to article 32. The Petitioner(s), on the other hand 

countered the arguments by saying that article 32 is itself a fundamental right, which allows any 

individual to reach out to the Supreme Court if any of the fundamental rights are getting violated. The 

same fundamental right, cannot be whittled down, with a technical plea of res judicata. The petitioners 

went on to quote Dr. B.R. Ambedkar‟ s speech in the Constituent Assembly14, where they quoted, “…I 

could not refer to any other article except this (32) one. It is the very soul of the Constitution and the 

very heart of it and I am glad that the House has realised its importance…”15. After giving a patient 

hearing to all the oral arguments and submissions, the then hon‟ ble Justice P.B. Gajendragadkar, who 

was heading the Constitution bench said, that the writ petition put up for consideration before the 

bench was not merely a technical plea, but, was based on larger public policies, which were- avoiding 

double jeopardy and there should be an end to the litigation. The public policies give birth to the rule  

of law, which then, is responsible for governing the entire legal system. Therefore, keeping in mind the 

public policies, the hon‟ ble judges dismissed the writ petition and held that the order passed by the 

High Court shall be treated as res judicata. To quote Justice Gajendragadkar - “The binding character  

of judgments of courts  of  competent jurisdiction  is  in essence a part of the rule of  law   on which 

the administration of justice, so much emphasised by the Constitution, is founded and a judgment of 

the High Court under Art. 226 passed after a hearing on merits as aforesaid must bind the parties till  

set aside in appeal as provided by the Constitution and cannot be circumvented by a petition under 

Article 32”16. 

 

CONDITIONS OF RES JUDICATA 
 

Over the years, in various judgements passed by the various High Courts and the Supreme Court of 

India, there has not been any clear cut guidelines or a checklist as to how and when res judicata could 

be applied. But, after going through Section 11 of the Code of Civil Procedure 1908, judgments and 

commentaries by various jurist and scholars of the said courts, I found that the following essentials 

could be used as a checklist to make sure whether res judicata can be applied to any case or not. They 

are: 

a. There should be two suits- one former suit and other, the subsequent suit; 

 
b. The Court should be competent to decide the previous, as well as the current suit; 

 
 
 

13 https://indiankanoon.org/doc/981147/ 
14 https://cadindia.clpr.org.in/constitution_assembly_debates/volume/7/1948-12-09 
15 ibid 7.70.172 
16 (1962) 1 SCR 574: AIR 1961 SC 1457 
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c. Issue or the subject matter should be common in both the suits; 

 
d. The issues involved in the previous suit should be heard and decided finally; 

 
e. The parties‟  name or claimants to the new suit should be the same to the previous suit; 

 
f. The Cause title should be the same, which means that the litigation must have happened under the 

same previous name. 

Luckily, the Supreme Court of India had the opportunity to explain the above mentioned six conditions 

in one of its very famous cases, where they could explain as to how all six of them were essential in 

challenging a suit under the doctrine of res judicata. The relevant case is Saroja v. Chinnuswamy (dead) by 

L.RS. & Ors.17 The facts of the case are as follows- The first suit was filed on 19th April 1989 by the 

wife of Kuppuswamy before the Munsif‟ s Court, seeking declaration of title and permanent injunction 

against her husband. Notices and summons were served upon the husband, but, he never appeared in 

the court and during the pendency of the said suit, the husband sold the property in dispute to another 

lady via a registered deed of sale, by the name of Saroja. Since the husband never appeared in the court, 

nor Saroja was ever summoned during the pendency of the suit, an ex-parte order was passed in favour 

of Kuppuswamy‟ s wife. The suit was never challenged and referred to a higher court, thus, attaining 

finality. Now, during the pendency of the former suit, Saroja, filed another fresh suit, seeking 

declaration of title and permanent injunction against Kuppuswamy‟ s wife, in the same court. In this 

following suit by Saroja, Kuppuswamy‟ s wife affected appearance and filed a written statement as well. 

But, the outcome was, that, the decree was passed in favour of Saroja. The situation was that in the 

same competent court, there were two suits decided on the same disputed property. Aggrieved by the 

order passed in the suit filed by Saroja, Kuppuswamy‟ s wife preferred an appeal to the first appellate 

court and there, she was given relief. Saroja challenged the relief given to Kuppuswamy‟ s wife in the 

high Court, and in this second appeal, the High Court adhered to the judgement passed by the first 

appellate court and thereby dismissed the second appeal. As a final resort, Saroja approached the 

Supreme Court. The issue before the Supreme Court was to decide whether the ex-parte decree passed 

by the Munsif‟ s Court in the first case (filed by Kuppuswamy‟ s wife), stood as the res judicata to the 

subsequent suit or not. Now, let us check point wise as to whether the six essential conditions were 

fulfilled or not. There should be two suits- one former suit and other, the subsequent suit; Yes there 

were two suits- one filed by Kuppuswamy‟ s wife and the other by Saroja. The Court should be 

competent to decide the previous, as well as the current suit; Yes, the Competent Court in this case was 

the Munsif‟ s Court, where both the suits were instituted. Issue or the subject matter should be common 

in both the suits; Yes, the subject matter (the property) was the same in both the suits. The issues 

 
17 (2007) 8 SCC 329 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE 

18 http://www.shareyouressays.com/knowledge/what-is-constructive-res-judicata 

 

 

 

involved in the previous suit should be heard and decided finally; This checkpoint was thoroughly 

debated in the Supreme Court as to determine whether the ex-parte decree passed by the Munsif‟ s 

Court was equivalent of being heard and decided finally or not. After a thorough debate, it was 

concluded that the ex-parte decree was equivalent to being heard and decided finally. The court 

reasoned out that since Kuppuswamy was served summons and did not show any interest to the suit, 

nor did Saroja ever appeared in the first suit to explain her locus standi and explained her stakes in the 

disputed property. Therefore, though it was passed as an ex-parte decree, it would still be considered as 

a full fledged fair decision, because every possible efforts were made to make sure that the decree to be 

passed, would not end up as an ex-parte decree. The court also observed and commented that since the 

only condition wherein the decree could have been challenged, was by taking a plea of that the said 

decree was taken by means of fraud or collusion by one of the parties with the bench. That also was 

not taken anywhere throughout the web of appeals. Therefore, this condition also gets fulfilled. The 

parties‟  name or claimants to the new suit should be the same as to the previous suit; This checkpoint 

was also subjected to a lot of discussions as to whether both the parties were the same in both the suits 

or not. The prima facie observation showed that the parties involved in both the suits were different. 

But, the Supreme Court interpreted the term “parties‟ ” in a larger spectrum and explained that since 

Saroja was seeking her rights from Kuppuswamy and he was a party to the first suit. Therefore, such a 

person, seeking rights from someone who was already named in a suit concerning the same subject 

matter, would be declared as a legitimate party. The Cause title should be the same, which means that 

the litigation must have happened under the same previous name. This again proved to the one of the 

very interesting points of deliberation. Saroja stepped into the shoes of Kuppuswamy in contesting the 

suit against Kuppuswamy‟ s wife. Therefore, her title is now the same as that of Kuppusamy. Though, 

again, it may not look like prima facie, but logically speaking, this had to be the interpretation to ensure 

justice. Therefore, after fulfilling all the conditions, the court held that the ex-parte decree passed by the 

Munsif‟ s Court in the former case, stands as the res judicata over the subsequent suits and appeals. 

 

RES JUDICATA & CONSTRUCTIVE RES JUDICATA: THE UNDERLYING 

DIFFERENCE 
 

Very often it has been observed by scholars, the judges and the lawyers alike that there has been a 

tendency of the litigants, who, were barred to contest a suit under res judicata, to bring up different 

issue(s), concerning the same subject matter. In legal parlance, this is known as constructive res 

judicata. Thus, if a matter which might and ought to have been raised by the plaintiff in the former suit 

is not raised by him there he would be estopped from raising the same question in a subsequent suit 

between the same parties18. In India, this concept is governed by explanation 4 of section 11 of the 
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Code of Civil Procedure 1908. In the famous English case of Henderson v. Henderson19, the doctrine of 

constructive res judicata was applied for the first time. To quote the exact words from the judgement, 

“where a given matter becomes the subject of litigation in, and of adjudication by, a Court of 

competent jurisdiction, the Court requires the parties to that litigation to bring forward their whole 

case, and will not (except under special circumstances) permit the same parties to open the same  

subject of litigation in respect of matter[s] which might have been brought forward as part of the 

subject in contest, but which was not brought forward, only because they have, from negligence, 

inadvertence, or even accident, omitted part of their case. The plea of res judicata applies, except in 

special cases, not only to points upon which the Court was actually required by the parties to form an 

opinion and pronounce a judgment, but to every point which properly belonged to the subject of 

litigation, and which the parties, exercising reasonable diligence, might have brought forward at the 

time”20. In India also, the concept has been vividly dealt with in the case of State of UP v. Nawab 

Hussain21. 

 

 
CONCLUSION 

 

The legal fraternity in India today is facing one of the very daunting challenges it can ever come across; 

the issue of pendency. The communal, social, political, economic and cultural diversity of the country is 

such, that the number of litigations are bound to increase with each passing day. Though, the society 

holds it as its perception that courtrooms are battlefields where wars between the parties are fought for 

over decades, it is also these very members of the society who threatens to go to the court every single 

time they feel aggrieved or cheated upon. No wonder, the Constitution of India has given due 

importance to justice in its preamble, but, as citizens of this great nation, we should make sure that we 

do not exploit this opportunity to derive personal benefits. We as citizens, should avoid frivolous 

litigations and should make sure that even if we end up getting to the court, the litigants present both 

the sides with utmost honesty and to the best of their abilities and then, honour the decision of the 

court. The scenario should be such, that section 11 of the Code of Civil Procedure 1908 should be 

recalled to the minimum. If we are able to work on this, then, in the near future, we can see a 

significant drop in the pendency rates and thus, uphold the public policy of bringing an end to the 

unnecessary litigations. 

 
 
 
 
 
 
 

19 (1843-60) All ER Rep 378: (1843) 3 Hare 100: 67 ER 313 
20 http://www.uniset.ca/other/cs3/67ER313.pdf 
21 (1977) 2 SCC 806: 1977 SCC (L&S) 362 
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