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Immigration of people from one place to another in search of a better life and better opportunities is 

not a new occurrence in human civilization. After the rapid growth of the global population in the 19th 

century, there was a huge demand of resources. People wanted a better life for themselves and their 

families. Because of the unavailability of resources and opportunities, competition grew exponentially 

on an unprecedented scale. The First World War created a huge void in individuals‟  lives, a void that 

could be satisfied if they gained access to better life opportunities. The First World War encouraged the 

ever-accelerating movement of people across borders: The lower class dreamt of becoming the middle 

class, the middle-class dreamt of becoming the upper class and the upper class aspired to more still. 

Human nature has always encouraged us to be dissatisfied with what we have. Consequently, we are 

guided to seek a better life and path of progress and prosperity. We compare ourselves with others and 

seek a higher social status, additional wealth, greater prosperity and a better education. Feelings of 

jealousy and envy have deep-seated roots in our society. All of these combined motivate people to 

move across boundaries and borders by whatever means they find, and for better or for worse. The 

United Nations Convention on Human Rights clearly conveys that the Human Rights is equal for all 

and everyone. Everyone stands equal and the rights are same for all. The Refugee Convention, 1951 

defines a refugee to be any person who has been put under the threat of any sort of persecution, may 

be religious, political or cultural in nature. Every person who has been under any such threat and seeks 

an asylum in a nation, such state is under an obligation to give asylum to such a person. This theory has 

been established under Art. 33 of the Refugee Convention, 1951 otherwise known as the non – 

refoulment theory. The Non – Refoulment theory states that “No person can be sent back to the 

Nation where he has been subject to any sort of persecution, may be cultural, political or religious or 

any  other  way  in  that  regard.”  If  any  person  seeks  asylum,  it  is  the  state‟ s  obligation  to  grant  him 

asylum. Initially this principle was applied only to the parties to the convention. In a later stage, it was 

uplifted to the status of International Custom making it an obligation on part of the all the nations to give 

the status of refugee to all the people who seek it. The Executive Committee of UNHCR under The 

Advisory Opinion on the Application of Non-Refoulement Obligations under the 1951 Convention relating to the Status 

of Refugees and its 1967 Protocol‟  says that the protection against refoulement under Article 33(1) of the 

1951 Refugee Convention applies to any person who is a refugee under the terms of the Convention, 

that is, anyone who meets the requirements of the refugee definition contained in Article 1A (2) of the 
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1951 Convention.1 Given that a person is a refugee within the meaning of the 1951 Convention as soon 

as he or she fulfills the criteria contained in the refugee definition, refugee status determination is 

declaratory in nature: a person does not become a refugee because of recognition, but is recognized 

because he or she is a refugee. It also says that the principle of non-refoulement applies not only to 

recognized refugees, but also to those who have not had their status formally declared2. The principle 

of non - refoulement is of particular relevance to asylum-seekers. As such persons may be refugees, it is 

an established principle of international refugee law that they should not be returned or expelled 

pending a final determination of their status. There are two kinds of refugees; land refuges and the 

marine refuges. Migrants and refugees travelling by sea are not a new phenomenon. Desperate people 

in all parts of the world have long risked their lives aboard unseaworthy ships and other craft. Some do 

so in search of work, better living conditions or educational opportunities. Others are seeking 

international protection against persecution, conflict or other threats to their life, liberty or security. 

Often this means placing their fate in the hands of unscrupulous, criminal smugglers. In addition to the 

dangerous conditions in which they travel, many face exploitation, abuse and violence during their 

journey3. In the present time, the refugee matters have become really common as well as a great matter 

of concern. The marine refugees especially are seen with a threat to the country. The marine refugees 

are also normal refugees and have the same right as that of a normal refugee or land refugee4. The mere 

fact that their means of approaching the country where they seek asylum is water doesn‟ t nullify their 

claim to seek the status of refugee and get asylum in the country. There are many water locked 

countries i.e. countries are completely surrounded by water on all sides such as, japan, Philippines, 

Srilanka, Australia etc. The people, who move out of these countries seeking for help, can‟ t be refouled 

back on the mere ground that they have chosen water way as their means of moving to the nation5. 

International Convention On Maritime Search And Rescue (SAR CONVENTION), 1979 obliges State 

Parties to 6 “ensure that assistance is provided to any person in distress at sea regardless of the 

nationality or status of such a person or the circumstances in which that person is found and to provide 

for their initial medical or other needs, and deliver them to a place of safety.” In respect to this 

convention, there are numerous obligations that have been impliedly applied on the masters of the ship 

thus making it an obligation for the nations as well. The marine refugees are also covered under the 

 
1 Art. 1A(2), Convention Relating to the Status of Refugees of 1951 r/w Protocol Relating to the Status of Refugees of  
1967. 
2 Executive Committee, UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations 
under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. 
3 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping. 
4 Ingrid Holm, Non-refoulement and national security, FACULTY OF LAW Lund University, Graduate Thesis, Master of 
Laws program, 2015. 
5 ibid 
6 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping. 
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category of people in distress in sea. Therefore it imbibes a responsibility on the master of any ship  

who is passing from there and finds them to rescue them and give them immediate first aid help7 

irrespective of their identity and nationality8.The major incident that occurred in respect of this concern 

was the Tampa Incident of 2001 where a Norwegian Ship named Tampa has rescued 438 asylum 

seekers from the sea. On 26 August 2001, a leaky boat carrying about 450 asylum seekers, mostly from 

Afghanistan, began to sink. It was found by the MV Tampa. The Captain, Arne Rinnan, fulfilled his 

duty as a mariner and picked them up. He planned to take them back to Indonesia where they had 

embarked on their ill-fated voyage of despair. They protested. A small group of them threatened suicide 

if they were not taken to Christmas Island9. The Captain saw that many of the asylum seekers were sick, 

and considered it too risky to return to Indonesia. The Tampa was 246 miles from the nearest 

Indonesian port; it was 75 miles from Christmas Island. It headed for Christmas Island. Captain Rinnan 

radioed for medical help, but none was given10. He entered Australian territorial waters. Four miles off 

Christmas Island he was ordered to stop11. The Cabinet it seems had decided to prevent the asylum 

seekers reaching Australian soil. This odd decision has never been explained, except with the rhetoric  

of “sending a clear message to people smugglers and queue jumpers that Australia is not a soft touch”. 

Plainly, the Government understood that (with an election due shortly) a show of toughness against 

helpless refugees would be electorally popular amongst the large number of Australians who had 

responded positively to aspects of Pauline Hanson‟ s unattractive platform12.The importance of that 

aspect of the government's strategy was made clear on 23 October. On that day, Australia learned that, 

a few days earlier, a boat had set sail from Indonesia, bound for Australia. It carried over 500 asylum 

seekers. It sank in mid-ocean, and 353 were drowned13.Australia„s obligations to refugees arriving by 

boat include the granting of basic humanitarian assistance to vessels in distress, the provision of due 

process rights, and the right to petition for asylum in a court of law14. Australia is party to the 1982 

United Nations Convention on the Law of the Sea (UNCLOS), which codified formal international 

rules of sea rescue. Article 98 of UNCLOS pertains to the duty to render assistance to persons and 

vessels in distress: Every State shall require the master of a ship flying its flag, in so far as he can do so 

without serious danger to the ship, the crew or the passengers15: 

1. to render assistance to any person found at sea in danger of being lost; 
 
 
 

7 ibid 
8 Ingrid Holm, Non-refoulement and national security, FACULTY OF LAW Lund University, Graduate Thesis, Master of 
Laws program, 2015. 
9 Julian Burnside, REFUGEES: THE TAMPA CASE 
10 ibid 
11 ibid 
12 ibid 
13 ibid 
14 Peter D. Fox, International Asylum and Boat People: The Tampa Affair and Australia's "Pacific Solution", 25 Md. J. Int'l 
L. 356 (2010). Available at: http://digitalcommons.law.umaryland.edu/mjil/vol25/iss1/17 
15 ibid 

http://digitalcommons.law.umaryland.edu/mjil/vol25/iss1/17
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2. to proceed with all possible speed to the rescue of persons in distress, if informed of their need 

of assistance, in so far as such action may reasonably be expected of him. 

This particular matter raised a lot of chaos in the international sphere regarding the fate of marine 

refugees. This isn‟ t the only cause, there were several such issues that went on in the media and 

international policies and rights of the refugees. All this is because of the taboo that the people coming 

from the sea are considered to be terrorists. States consider marine refugees as a threat to the 

sovereignty of their state. They fear that allowing such refugees into the state would possibly cause any 

sort of internal disputes or disturbances among the general public as such which made them work in 

such a manner16. The marine refugees are also humans. They also have equal human rights as that of 

any other individual residing in a state. The mere fact that they left their nation in order to save their 

lives doesn‟ t nullify the purpose of Human Rights. The Master of Ships usually unseen those on the 

high seas and the nations deny from granting the status of refugees. This is a mere violation of human 

rights, but a lot more than that17. There are many conventions and laws in order to protect the rights of 

refugees, the SAR convention also states the responsibilities of Master of Ship in case they come across 

any refugees or people at distress on the high seas. Even those guidelines are not properly followed18. 

The conclusion is for sure is that the Marine refugees are not a threat to the Sovereignty of the nation. 

The threat to security which is usually claimed by the nations is also not a valid one. But then, who is to 

execute these conventions and who is to give the rights to the refugees is a great matter of concern in 

the present time. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
16 UNHCR Compilation of Case Law on Refugee Protection in International Law Refugee Protection in International Law, 
March 2008 
17 ibid 
18 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping. 
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