
INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE 
 

 

 

 

“CONCEPT OF NEW SEPARATION OF POWERS 

WITH SPECIAL REFERENCE TO INDIA” 

HARSH RAJ SINGH 
 
 

 

INTRODUCTION 
 

This research paper is basically focused on to explain how the trend in understanding the nature of 

separation of powers has changed from ancient time i.e. from the time of Montesquieu to the present 

modern state. In this modern state the very nature of separation of powers as explained by 

Montesquieu cannot be applied absolutely and also the State is developed from every sphere so as the 

concept of separation of powers. Many theories have been propounded on why the concept of 

separation of powers is needed in the society and in one sentence we can explain the need of separation 

of powers as “Power corrupts and absolute Power tends to corrupt absolutely”. The new doctrine of 

separation of powers tends to deviate from the older concept of separation of powers i.e. Legislature, 

Executive and Judiciary and emphasizes on the other wings or bodies which are unelected and also 

delegated bodies but still they play a vital role in policy making in any democratic society. In modern 

democracies unelected bodies now take many of the detailed policy decisions that affect people‟ s lives, 

untangle key conflicts of interest for society, resolve disputes over the allocation of resources and even 

make ethical decisions in some of the most sensitive areas. By contrast, our elected politicians often 

seem ill-equipped to deal with the complexities of public policy. This paper will study the concept of 

“New Separation of Powers” with special reference to India. How the policy making in India is done 

not only by the three wings which we broadly classifies as Legislature, Executive and Judiciary but also 

by the many unelected bodies. This paper will look into the different aspects where these unelected 

bodies influences policy making in India and also what are such different unelected bodies operating in 

India, their accountability and what can be their advantages and disadvantages. 

 

AN OVERVIEW OF CLASSICAL CONCEPT OF SEPARATION OF POWERS 
 

Before going into the concept of New Separation Of powers one should have an overview of the older 

concept of separation of powers. The Doctrine of Separation of Power was proposed by Montesquieu, 

a  French  scholar  in  a  1747  published  book  „Spirit  des  Louis‟   (The  spirit  of  the  laws).  Montesquieu 

asserted that if the power is concentrated in one hand of a single person or a group of people then it 

will results in a mom democratic or we can say tyrannical form of government. To avoid this problem 

i.e. to avoid and check the arbitrariness of the government he suggested that there should be clear-cut 

division of power between the three organs of the state i.e. Executive, Legislative and the Judiciary. 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE 
 

 

 

Further Montesquieu explained the doctrine in his own words: 

 
“When the legislative and executive powers are united in the same person, or in the same body or magistrates, there can be 

no liberty. Again, there is no liberty if the judicial power is not separated from the legislative and executive powers. Where 

it joined with the legislative power, the life and liberty of the subject would be exposed to arbitrary control, for the Judge 

would then be the legislator. Where it joined with the executive power, the Judge might behave with violence and  

oppression. There would be an end of everything, were the same man or same body, whether of the nobles or of the people, 

to exercise those three powers, that of enacting laws, that of executing the public resolutions, and of trying the causes of 

individuals.” 

The theory of separation of powers signifies three forms of structural classification of governmental 

powers: 

1. The same person should not form part of more than one of the three organs of the 

government. For example, ministers should not sit in Parliament. 

2. One organ of the government should not interfere with any other organ of the government. 

 
3. One organ of the government should not exercise the functions assigned to any other organ. 

 
But in India the concept of Separation of powers is not adopted absolutely but with some alterations 

and that we call as the concept of “Check and Balances”. The very same style is also followed by the 

United States of America and we can say that in India the concept of separation of powers is taken 

from the United States. 

 

SEPARATION OF POWERS IN UNITED STATES OF AMERICA 
 

The doctrine of separation finds its root in U.S. It forms the underline principle for the American 

constitutional structure. 

Section 1 of the Article 1, vests all legislative power in the Congress, 

 
Section 1 of the Article 2, vests all executive power in the President of the United States; 

Section 1 of the Article 3, vests all judicial power in the Supreme Court. 

The makers of the American Constitution believed that the concept of separation of powers would 

prevent the tyrannical government by making it impossible the concentration of powers in a single or 

group of persons. Accordingly they thought that the balance of power can be attained by the checks 

and balances between separate organs of the government i.e. between Legislature, Executive and 

Judiciary. This separation of powers concept with the principle of checks and balances would prevent 

any organ to become supreme. 
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This doctrine is not expressly mentioned in the Constitution of US. But the constitution incorporates 

certain exceptions to the principle of separation with a view to introduce system of checks and 

balances.1 

 

SEPARATION OF POWERS IN INDIA 
 

On a general reading of the constitution of India one can say that the principle of separation of powers 

is incorporated in the constitution. Under the Indian Constitution, executive powers are vested in the 

President, legislative powers with Parliament and judicial powers with judiciary. The functions and the 

powers of the President are expressly enumerated in the constitution itself. Parliament can legislate on 

any matter subject to the provisions mentioned in the constitution and there are no other restrictions 

on its legislative powers. The Judiciary is kept independent and there can be no interference with its 

judicial functions either by the Executive or by the Legislature. The Supreme Court and High Courts 

are given the power of judicial review and they can declare any law passed by the Parliament or the 

Legislature unconstitutional or null and void. By considering these above, some jurists are of the 

opinion that concept of separation of powers is fully incorporated in the Indian Constitution. If we go 

through the constitutional provisions carefully, we will find that the doctrine of separation of powers 

has not been accepted as a whole in our constitution. In India, not only there is functional overlapping 

but there is personnel overlapping too. The Supreme Court has power to declare void the laws passed 

by the legislature and the actions taken by the executive if they violate any provision of the Constitution 

or the law passed by the legislature in case of executive actions. The executive can affect the 

functioning of the judiciary by making appointments to the office of Chief Justice and other judges. 

One can go on listing such examples yet the list would not be exhaustive. 

 
 

SEPARATION OF POWERS AND JUDICIAL PRONOUNCEMENTS IN INDIA 
 

The first major judgment by the judiciary in relation to Doctrine of separation of power was in Ram 

Jawaya Kapur v State of Punjab2. The court in the above case was of the opinion that the doctrine of 

separation of power was not fully accepted in India. Further the view of Mukherjea J. adds weight to 

the argument that the above said doctrine is not fully accepted in India. He states that: 

“The Indian Constitution has not indeed recognized the doctrine of separation of powering its absolute rigidity but the 
functions of the different parts or branches of the government have been sufficiently differentiated and consequently it can 
very well be said that our constitution does not contemplate assumption, by one organ or part of the state, of functions that 
essentially belong to another”. 

 
 
 

 
1 Samantha, YOUNG PEOPLE VERSUS ADULTS. WHAT'S THE DIFFERENCE?, July 9, 2010, 08:00:00+8:00, 

https://www.drugfreeworld.org/drugfacts/alcohol/understanding-affects-on-body.html 

2 AIR 1955 SC 549 

https://www.drugfreeworld.org/drugfacts/alcohol/understanding-affects-on-body.html
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Then in Indira Nehru Gandhi v. Raj Narain 3, where the dispute regarding Prime Minister‟ s election was 

pending before the Supreme Court, it was held that adjudication of a specific dispute is a judicial 

function which parliament, even under constitutional amending power, cannot exercise. So, the main 

ground on which the amendment was held ultra vires was that when the constituent body declared that 

the election of Prime Minister wouldn‟ t be void, it discharged a judicial function that according to the 

principle of separation it shouldn‟ t have done. The place of this doctrine in Indian context was made a 

bit clearer after this judgment. The Supreme Court in Keshvananda Bharti v Union of India4 was of the view 

that amending power was subject to the basic features of the Constitution. And hence, any amendment 

tampering these essential features will be struck down as unconstitutional. Beg, J. added that separation 

of powers is a part of the basic structure of the constitution. None of the three separate organs of the 

republic can take over the functions assigned to the other. Hence this further confirmed the opinion of 

the court in relation to the doctrine of separation of power. The doctrine of separation of powers in the 

strict sense is undesirable and unpractical and therefore till now it has not been fully accepted in any of 

the country, but this does not mean that the doctrine has no relevance in the world of today. The logic 

behind this doctrine is still valid. The logic behind the doctrine is of polarity rather than strict 

classification, meaning thereby that the center of authority must be dispersed to avoid absolutism. 

Hence the doctrine can be better appreciated as a doctrine of „check and balance. 

 

CONCEPT OF NEW SEPARATION OF POWERS 
 

The Concept of New Separation of Powers in modern democracies like India is the extension of the Classical 

theory of separation of powers propounded by Montesquieu. In modern states the three wings i.e. 

Legislature, Executive and Judiciary no doubt plays the key role in making policies but we cannot 

neglect such institutions who also plays the very important role in policy making. Institutions such as 

NGOs , Mass Media, Pressure Groups, Bureaucracy ( delegated authorities from minister), Central 

Advisory Board of Education , UGC, RBI etc. Presently these bodies are functioning and helping 

policy making in India. So the question arises whether they are the part of Legislature? We can say that 

they are not as they are not elected bodies but the point is still the same that they are helping or we can 

say that they are making policies in India so from where they are getting the legitimacy? For brevity we 

will call such bodies as unelected groups. From here the concept of New Separation of Powers arises. As 

these unelected groups are also making the policies in the democratic state and they are not the part of 

Legislature. So we can say that classical theory of separation of powers is not applicable in the present 

modern state as it does not cover such unelected bodies. Hence the Concept of New Separation of 

Powers advocates the fourth wing which helps in policy making in the democratic country. The fourth 

wing is the Unelected Groups who are also actively making policies in the modern state. The rise of the 

3  (1975) 2 SCC 159 
4  (1973) 4 SCC 225 
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unelected bodies reflects the arrival of a new branch of government and a new kind of separation of 

powers in government. The classic separation of powers distinguished between an executive, a 

legislature and a judiciary. If the new separation simply reflected the arrival of a new class of executive 

organization created mainly for administrative or managerial reasons, the new branch would not 

perhaps be too significant. But the new separation stands for something much more fundamental.  

What we are seeing separated out is a new branch within systems of government with a special 

responsibility for the handling and dissemination of information, the analysis of evidence and the 

deployment and use of the most up-to-date empirical knowledge5 . Democratic societies require a 

variety of forms of authority and the new separation of powers represents a major new dimension to 

decision-making in democracies.6 We will now look in the concept that how these unelected groups 

arose, whether they are beneficial, whether they are threat to the democracy etc. 

 
 

THE RISE OF THE UNELECTED GROUPS 
 

In recent years, most democracies around the world have seen a striking expansion in the number and 

role of bodies in society that exercise official authority but are not headed by elected politicians and 

have been deliberately set apart, or only loosely tied to the more familiar elected institutions of 

democracy – the parliaments, presidents and prime ministers. The world of the unelected is a hugely 

varied world. Unelected bodies include independent central banks, independent risk management 

bodies, independent economics and ethics regulators, regimes of inspection and audit and new types of 

appeal bodies. In modern democracies unelected bodies now take many of the detailed policy decisions 

that affect people‟ s lives, untangle key conflicts of interest for society, resolve disputes over the 

allocation of resources and even make ethical judgments in some of the most sensitive areas. By 

contrast, our elected politicians often seem ill-equipped to deal with the complexities of public policy, 

lightweight in the knowledge they bring to bear, masters not of substance but of spin and presentation 

and skilled above all in avoiding being blamed for public mishaps. The rise of the unelected is spread 

across the democratic world. Unelected bodies take different legal forms and different names are used 

to label them in different democratic settings.7 Also the ministers use to delegate their authorities to the 

groups of people or to a body which functions in policy making and takes important decisions. 

 
 

THE RISE OF THE UNELECTED GROUPS 
 

The combined effect of these developments is that bodies set apart from electoral politics now play a 

much larger role in the life of democratic regimes than in previous periods. In practice they may have 

 

5 
Frank Vibert, The Rise of The Unelected Democracy and the New Separation of Powers (Cambridge University Press, 

UK, 2007) 
6 Jon D. Michales, “An Enduring and Evolving Separation of Powers”,115, CLR 515-579(2015) 
7 
Frank Vibert, The Rise of The Unelected Democracy and the New Separation of Powers (Cambridge University Press, UK, 2007) 
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greater impact on people‟ s daily lives than the activities of elected politicians. The words of an 

independent central bank governor may carry more weight in financial markets than the words of a 

finance minister and the pronouncements of an independent inspector of schools may carry more clout 

with the public than those of an education minister. Hence we can see that these unelected bodies play 

a very important role in carrying the policy making in any democratic country. Everyday many of such 

unelected bodies gives recommendations, gives their expert reviews which together has a very high 

potential to impact on the people. In modern state we have to recognize such unelected groups and 

there is the dire need of such. These unelected groups have potential and better understanding of 

public issues than any minister and they can tackle with such situations better. While the unelected play 

a much larger role in the life of democracies, by contrast the stature of the traditional elected 

institutions seems severely diminished. Not only do ministers seem to exert less control over public 

policy but Members of Parliament also find themselves further removed from positions of influence 

and less equipped to be able to scrutinize what is going on effectively. Parliaments not only do not 

control governments but do not appear to control the unelected bodies either. 

 
 

DIFFERENT TYPES OF UNELECTED GROUPS WORKING IN INDIA 
 

Mass Media 

In modern democratic state, mass media is an important means of communication between the citizen 

and the government, and so helps in shaping their reactions to each other's decisions. On one hand it 

communicates information to the citizens about the decision of the government. On the other hand, 

the media helps the public to articulate their demands and communicates them in political terms. It is a 

source of information for the government. Mostly media is the one which decides or solves the issues 

of the voters .It can force politicians to discuss certain issues and perhaps even propose policy 

regarding certain areas which they otherwise would have left. Media is the “fourth estate” of democracy 

and it plays a pivotal role in ensuring justice and rendering government accountable to the citizens. 

Examples of media are many such as newspapers, new channels and many more. These media such as 

news channel also influences the minds of the people to larger extent in comparison to any other 

sources of media. No doubt there are politically influenced debates which supports to one party or 

other in any manner but these channels are actually influencing the minds of the people and hence 

there by controlling the policy making impliedly. 

 
Think Tanks 

Think tanks are usually the group of experts brought together, usually by a government, to develop 

ideas on a particular subject and to make suggestions for action. In India Centre for Policy Research 

(CPR) is an independent, non-partisan research institute dedicated to improving policy-making and 
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management, and to promoting national development. CPR‟ s research covers a number of areas, 

including law, regulation and policy, accountability and governance, urbanization, security, and foreign 

policy. CPR‟ s objectives are to develop substantive policy options on matters relevant to the Indian 

polity, economy and society; to provide advisory services to governments, public bodies and other 

institutions; and to disseminate information on policy issues through various channels. The governing 

board of CPR consists of various public figures from Indian government, academia, and industry. 

CPR‟ s focus on public policy is forward looking. It concentrates on issues whose trajectories are set to 

raise significant challenges for India in the coming years. Prominent among these are issues of India‟ s 

relations with the world, the nature and impact of social and economic development, and questions 

pertaining to the relationship between the state and citizens in the context of India‟ s evolving 

democracy. By going through this we can clearly see the role of such Think Tanks in policy making in 

India. 

 
Commissions Or Expert Committees: (Ad Hoc) 

Apart from Boards and Commissions, which are permanent in nature, the government also constitutes 

ad hoc expert committees or commissions to seek recommendations regarding administrative reforms 

and policy initiatives. For example, in the field of education, the Government of India constituted the 

University Education Commission under the chairmanship of Dr. S. Radhakrishnan and the Secondary 

Education Commission under the chairmanship of Sri L.S. Mudhuliar and the Indian Education 

Commission, under the chairmanship of Sri D.S.Kothari . The recommendations of these commissions 

in the field of education provided the basis for various policy initiatives by the government. Notable 

among the policy initiatives was the INPE-1968. It was almost a precedent in the field of education to 

formulate the policies based on the recommendations of the commission. Here we can clearly see that 

how these ad hoc commissions help or influences policy making in India. 

 
Bureaucracy 

Public servants at the top management level assist the ministers in policy making. They are recruited, in 

theory, to serve ministers by carrying out their decisions. Yet, in reality, they exercise much more power 

in the making of public policies than the formal description of their responsibilities suggest. The 

bureaucracy, in the developing countries, plays a dominant role in policy making, because of the 

underdeveloped nature of the political system. 

 
Pressure Groups 

Organized groups or association of workers, farmers, teachers, students, traders, civil rights groups, 

environmental action groups and other non -governmental organizations articulate their demands 
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through various channels. Influential groups pressurize and adopt lobbying techniques to influence the 

policy decisions 

 
Central Advisory Board Of Education (CABE) 

The proximate nature of the central government's efforts to formulate and implement National 

Educational Policy by coordinating federal units can be illustrated by the activities of the CABE in a 

few notable policy areas. The CABE was established under the British Raj in 1920 to bring about union 

state co-ordination in education. The Government of India revived and reorganized the CABE in 1986 

after a gap of nearly sixty years. CABE played a major role in the development of every national policy 

and programme since its inception e.g., Plan Of Post –War Educational Development, National Policy 

On Education, 1968, National Policy on Education 1986, its Programme of Action as well as their 

revision. 

 
University Grant Commission (UGC) 

The UGC is a statutory body of the union government to discharge its constitutional responsibilities 

viz. coordination and maintenance of standards of University and Higher education. It was conceived 

as a professional arm of the Ministry Education whose recommendations and guidelines were binding 

in nature. UGC carries out many important functions such as to advise the central or state government 

on the allocation of grants to universities for any general or specified purpose out of the consolidated 

fund of India or the consolidated fund of the state as the case may be or to recommend to any 

university the measures necessary for improvement of university education and action to be taken by 

way of implementation. 

 
The All India Medical Council (AIMC) 

This is a powerful coordinating agency set up in 1933, through a law enacted in the center according to 

entry 26 of list III. Among its notable powers are recognition of medical qualifications granted by 

universities or medical institutions, laying down minimum standards for medical education and other 

supervisory functions. This professional body has been able to maintain harmonious relations with 

universities and medical colleges. It interacts with the central government and states concerned 

continuously. 

 
Indian Council For Social Science Research (ICSSR) 

The ICSSR is to promote research in social sciences, identify and develop research talent, provide 

support to research projects, build up the infrastructure facilities for social science research and 

development of professional organizations. 



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE 
 

 

 

These were some of the unelected bodies which play a significant role in policy making in any modern 

democratic country. The above cited bodies do not only give their recommendations, but evidentially 

influences the people and thereby the Parliament has to legislate accordingly with the recommendations 

of these bodies. Here we can say that no doubt there is no direct legislation by these bodies in 

sometime but there is an indirect way of legislation by these authorities. 

 
 

ADVANTAGES OF SUCH UNELECTED BODIES 
 

Comparatively More Skilled 

These unelected bodies are comparatively more skilled and equipped than our ministers sitting in the 

Parliament. These bodies possess a sound empirical knowledge which is required to deal with complex 

issues and problems in the modern state. We can say that these bodies are practically very competent to 

deal with such issues as they are much more developed and skilled than others. In today‟ s world, 

problem solving and policy making shall be done by empirical method as the complexities are so wider 

that such problems can‟ t be solved by theoretical style of notions. 

 
Independent Bodies 

By saying that theses bodies are independent we actually means that they can go to the any extent in 

solving the public issues and not being biased for their own profits and advantages. These bodies 

actually work like magic when they do not consider or works for their own advantage. Point behind this 

is that these bodies impact the people very broadly hence they get the support of the people for their 

policies recommendations quickly and effectively. 

 
 

DISADVANTAGES OF SUCH UNELECTED BODIES 
 

Not Accountable To The Citizens 

Whenever these bodies formulate policies, majority of them are not accountable to the citizens. 

Accountability here means that whenever any wrong decisions are made by such bodies than in such 

situations can there be any liability of such bodies towards the public at large? In my opinion these 

bodies are not accountable at all to the public. One may say that many of such bodies are delegation of 

powers by our minister and hence we have elected the ministers so their delegations are also impliedly 

elected by us. But this narrow down concept is wrong as many or I can say most of these bodies are 

working independently in our democratic system. I am concluding this aspect by considering them as 

threat to democracy because where there is no accountability it amounts to dictatorship or tyranny. 
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May not be qualified 

Though in general parlance we consider these bodies highly qualified and skilled but what will happen if 

they are not qualified to tackle such public issues. Because one thing is clear by so far that these bodies 

influences the general public but we should not forget that there is no accountability of such bodies 

towards general public at large. So there unqualification can be a danger to the nation and policy 

formulations. 

 
May be Politically Polarized 

Political biasness is common in today. These bodies may be politically biased towards one or the other 

political party. Also the political parties are aware of the great impacting nature of such bodies on the 

people that these political parties may use them to fulfill their political agendas. Without quoating the 

name of any news channel we know that one or the other news channel‟ s owner is the political party or 

member of such party. Polarized news channel can within 30 minutes create such huge impact on 

general public and hence rendering political benefits to such party. Many of the channels which tried to 

critically examine the government policies were banned from going live on air!! 

 
Independence may to lead to corruptness 

As the new concept of separation of powers deals with policy making by such unelected institution, 

there is a need to check the independence of such unelected bodies. As the statement made by Lord 

Acton that “Power tends to corrupt, absolute power corrupts absolutely”, the independence of such 

bodies shall be checked and limited otherwise they will tend to corrupt and will danger our democracy. 

 
 

CONCLUSION 
 

This research paper has tried to examine the concept of “New Separation of Powers”. How in modern state 

the concept has changed i.e. from the classical Montesquie definition of separation of powers to this 

new concept of separation of powers. The role of unelected has been exhaustively dealt in this paper. 

The role of such unelected bodies in policy making is very important in modern state, as they possess 

empirical knowledge which our minister lacks in dealing with modern complexities of problems. 

Because of such involvement of unelected bodies in policy making the classical doctrine of separation 

of powers is not applicable as the distribution of powers is not confined to the only three wings of 

government now as these unelected bodies are also making policies in the democratic society. And also 

in India the concept of separation of powers was not accepted in totality rather with checks and 

balances. But in my opinion the independence of such bodies shall be curtailed to some extent 

otherwise they will tend to be corrupt. Also their accountability shall be questioned and these bodies 

shall be made accountable to the general public at large otherwise it may be a danger to the democracy. 
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Concluding my views on the concept of new separation of powers, the role of such unelected bodies is 

very crucial in the modern democracies like India. The influence of such bodies is really necessary to 

keep up the modern demands of the society and to resolve the complex issues and problems with their 

empirical knowledge and skilled qualifications as we can see our parliamentarians are not so competent 

to tackle such complex issues. But such unelected bodies can‟ t be left uncontrolled and there shall be 

some check and balance on such unelected bodies. 
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