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“DEVELOPING ASPECT OF GLOBAL 

ADMINISTRATIVE LAW”  

ABHIJAY BASU  

INTRODUCTION 

Governing body of a state is described through its regulatory power, same body is known as 

administration, when such bodies are induced with power, a check needs to be maintained on them, 

administrative law ensures that governing body does not over step or makes ultra vires decisions. 

Administrative law provisions are not competent to influence decisions made by the body but to ensure 

a legal procedure is followed while decision making. Four basic bricks of foundation of administrative 

law are identified: to check abuse of administrative law, to ensure a fair determination of their dispute 

with the officials to avoid violation of their rights and interests, to make official accountable to the 

public for the exercise of power. Every country consists of its own domestic administrative law their 

provisions cannot operate beyond its jurisdiction. So, the question arises, who is administrating order 

on a global scale? Administrative law on a global radius is not possible to be maintained by a single 

entity, so multiple institutions, governmental, non-governmental, state actors, non-state actors or 

private body, institutions and corporations participate together. Maintaining peace on such enormous 

area is not possible for any individual authority. The concept of global administrative law begins with a 

twin idea that most of the global governance can be understood as administration, and this very 

administration is organized and shaped by principles of an administrative law characters1. Any actions 

which are exercised by regulatory structures are each confronted by a high demand of transparency, 

consultation, participation, reasoned decisions and review mechanism to present accountability. These 

regulations create the elements of administrative characters. International law has evolved from time to 

time to fill communication gaps between countries, after the grotesque situation created from the First 

World War and World War II it became necessary to introduce international governing bodies in the 

global space to ensure past doesn’t repeat itself. Administrative law emerged on the international level 

to protect natural rights of the people against provisions practiced by domestic governments, private 

sectors, or any other governing or non-governing bodies whose actions repercussions can be felt on a 

global scale. In this research we highlight how international administration came into existence 

followed by discussions of global administrative space aspect and relevancy of its existence. As we 

talked earlier that Global administrative law is not operated by any single entity but by multiple 

international administrative branches which are distinguished into five types. Global administrative law 

                                                           
1

  Benedict Kingsbury, Nico Krisch, Richard B. Stewart and Jonathan B. Wiener, Global Governance as 

Administration: National and Transnational Approaches to Global Administrative Law, Vol.68, Duke University 

School of Law, Law and Contemporary Problems, No. 3/4, The Emergence of Global Administrative Law (Summer – 

Autumn,2005). 
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is an emerging concept and has under gone development; international scenario depicts how the same 

has progressed.   

PROGRESSIVE ORIGIN OF ADMINISTRATION 

Before understanding how operations of global administration is structured, it is necessary to know 

how administration on the global scale came into power. The attempts began in 19th century which 

extended to 1920 and 1930. In nineteenth century law of nature’s relevancy was not given much 

importance by jurist of that era such as Westlake, Phillimore.2 They believed that behind success of any 

International law, willful abidance of states is very important.  19th century was jubilant period for 

International Law. Although they were confined only to European and to Christian states, which later 

expanded to other states after their uprising3. Increase in communication between sovereign state and a 

great role in development of International code, communication lead to negotiation on the matter 

which was crucial and important for other states to discuss upon.  

CONGRESS OF VIENNA 

19th century was of relative peace due to Congress of Vienna, organized right after the end of 

Napoleonic war, goal for this gathering was to redistribute Europe. 4  It was considered the most 

comprehensive and sophisticated treaty Europe had ever established. Goals of this congress was to 

redistribute land between European states given most of the countries reasonable part of land, leading 

issues related to classification of diplomatic agents and international rivers were discussed, finishing 

outcome of congress ended by creation of legal treaties between states by establishing international 

norms to be abided by the supporting countries.  The agreements created in international states were all 

merged together in an instrument which was signed by participating countries on June 9, 1815 by eight 

countries but denied by Spain since they were not satisfied with Italian settlement.5 Congress of Vienna 

was a first step towards establishing of administration.      

LEAGUE OF NATIONS 

Next step toward creation of a stable administration was the League of Nations. It was the truly first 

international organization to have responsibility for managing international peace. 6 Organization was 

created after the serious catastrophes of World War I in 1920. Organization was established to ensure 

                                                           
2
 Michael. S. Barr, Global Administrative Law and the Post- Crisis Financial Order, Annual Meeting (American 

Society of International Law), Vol. 108, 31-33, (2014). 
3
 Dr. H.O. Agarwal, International Law & Human Rights, 20

th
 Edition, 35-64, Central Law Publications (reprint 2015). 

4
 Philipp Dann, The Global Administrative Law of Development Cooperation, Cassese Research handbook on Global 

Administrative Law, 1-22, (2015). 
5
 Stella Ghervas, What was the Congress of Vienna?, HISTORY TODAY, (Aug,30,2019, 21:37 PM), 

https://www.historytoday.com/archive/what-was-congress-vienna.  
6
 The League of Nations, The British Library, (Aug 30, 2019, 22:03), 

http://www.bl.uk/reshelp/findhelpregion/internat/theleagueofnations/leagueofnations.html  
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that history does not repeat itself, which had a potential to lead to another World War Phase. President 

of United States, Woodrow Wilson had submitted an argument; the Treaty of Versailles which brought 

an end to and the First World War, certain provisions should be adopted to ensure international affairs 

are protected.7 League of Nations administration was divided in three parts legislative, executive and 

judicial arms.  Due to the absence of participation by United States the organization was indeed weak. 

The international organization protected minorities, Saar territories, status of terrorism and keeping 

records of narcotics trafficking, the league-maintained reports of the same. Soon nation turned out to 

be in-fructuous.   League was not strong enough organization; due to lack of strength and enforcement 

ability when the Weimar Republic in Germany was overthrown by Nazi government, they were unable 

to prevent the Second World War, leading to the failure of the organization.89 

PERMANENT COURT OF INTERNATIONAL JUSTICE (PCIJ) 

PCIJ was created in the year 1921 under authorization of League of Nations and inaugural sitting took 

place the very next year. The International court dealt with 29 contentious cases between states & 

delivered 27 advisory opinions, in doing so PCIJ also made clarification in number of International Law 

aspects which had a major role in development. Permanent Court of International Justice was dissolved 

in the year 1946. 10 

UNITED NATIONS 

UN Organization succeeded the League of Nations in the 1945, a Second attempt to create an 

organization to promote global peace. Aftermath of World War II forced countries to rethink about the 

future as a collective, representatives of 50 different countries met in San Francisco for a conference, 

where United Nations Charter was structured. The Charter was signed by 50 countries on 26 June 

1945, later by Poland including which the total was 51.11 Years later United Nations is maintaining 

International Peace and security.  The organization is aiding in development and providing 

humanitarian assistance to the people who are in desperate need of them.  UN is upholding 

International laws and protecting human rights, and now UN organization is hell bent on fighting 

climate change.12 United Nations consists of six principal bodies which work in synchronization with 

each other to deliver results. UN also has several other bodies specializing in various international 

aspects, such as (ILO) International Labor Organization, (FAO) Food and Agriculture Organization, 
                                                           
7
League of Nations, Encyclopedia Britannica, (July 09, 2018, 12:50 PM), https://www.britannica.com/topic/League-of-

Nations. 
8
 League of Nations, HISTORY, (Aug 30, 2019, 22:03), https://www.history.com/topics/world-war-i/league-of-nations. 

9
 League of Nations, HISTORY, (Aug 30, 2019, 22:03), https://www.history.com/topics/world-war-i/league-of-nations. 

10
Permanent Court of International Justice, International Court of Justice, (April 14, 2018), 22), http://www.icj-

cij.org/en/pcij.  
11

 International Labor Organization History, THE NOBEL PRIZE, (Aug 30, 2019), 

https://www.nobelprize.org/prizes/peace/1969/labour/history/.  
12

United Nations, History of United Nations, (April14,2018), http://www.un.org/en/sections/history/history-united-

nations/index.html. 
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(UNESCO) United Nations Educational, Scientific and Cultural Organization. UN has now become a 

bastion of hope for administration of international law.13   

INTERNATIONAL COURT OF JUSTICE (ICJ) 

ICJ is the successor of Permanent Court of Justice, the International court of justice is a principle organ 

of United Nations which was established from the charter in the year 1945 when UN organizations 

came into existence, but work started from 1946 on its first hearing. The seats of the court are now 

located in Peace Palace in Hague, Netherland. The court was created with purpose of settling 

conflicting matters between states, provide advisory opinions on legal questions related to International 

Law and aid the UN organization in maintaining peace and security around the globe.  International 

Court of Justice is still operational till this date. With the passing time the International Law developed 

and so did the global administrations, the group administrating and regulating law on the global scale 

expanded, more organizations came into existence aiding in monitoring peace around the world. These 

organizations were differentiated into categories of global administration.   

EXISTENCE OF GLOBAL ADMINISTRATIVE SPACE? 

International laws and state laws are believed to exist as separate entities according to classical view; this 

creates a parochial perspective of international law, believes every state has its own binding laws and are 

considered superior than any other law practiced around the globe, dualism theory claims international 

law and domestic are different laws and one cannot interact with other in anyway, hence administration 

is confined in the view of domestic body, and International laws are in existence but don’t have binding 

value over countries but supportive or advisory nature. 14  This view is contradicted by the rapid 

involvement of international bodies in issues which can no longer be handled by an individual state 

government and now a problem for the world. Global Administrative Space is an area in which 

International bodies are not just advisory or supportive to domestic provisions but have powers which 

are regulatory and administrative, countries are obligated to comply if resist. The increasing density of 

regulation beyond the state enables us to recognize a multifaceted global regulatory and administrative 

space populated by many distinct regulatory bodies specializing in global subjects.15  The shift from 

domestic to international can be seen in deepening economic integration and other form of 

interdependency with the help of regulation and administrative practice of World Trade Organization 

                                                           
13

 Benner, Thorsten, Wolfgang H., Global Public Policy Networks, BROOKING REVIEW 21, 18-21, (2003).   
14

 Benedict Kingsbury, Nico Krisch and Richard B. Stewart, Emergence of Global Administrative Law, Duke University 

School of Law, Law and Contemporary Problems, Vol. 68, No. 3/4, The Emergence of Global Administrative Law 

(Summer - Autumn, 2005). 
15

 OUP Academic, World Trade Organization: Multiple dimensions of Global Administrative Law/ Internationl Journal 

of Constitutional Law/ Oxford Academic, (April 14, 2018), https://academic.oup.com/icon/article/9/3-4/556/657636.  
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(WTO).16 Drastic change in climate has become  an international developing aspect which is taken care 

by the United Nations Framework Convention on Climate Change (UNFCCC) “stabilization of 

greenhouse gas concentration in the atmosphere at a level that would prevent dangerous anthropogenic 

interference with the climate system”17 as a goal to achieve, Kyoto Protocol for reduction of emission 

and Paris Convention aiming to strengthen the global response and keeping global temperature rise 

well below 2 degree Celsius, Sanction on anti- terrorism measures regulated by UNHRC,18 these subject 

matters are on the rise for operations in the Global Administrative Space. It is true that on various 

subjects domestic and global administration operates separately, but it is also true that when it comes to 

issues that are affecting countries, international law and state laws tangle to each other. Due to the 

existence administrative space, operation of international law has been made possible and its regulation 

is recognized. These Administrative bodies are of 5 forms operating in global administrative space.   

TYPES OF GLOBAL ADMINISTRATION 

International administration has been divided into five different forms19; each form of administrative is 

constructed through different bodies or through cooperation towards each other or merger of 

institution. The practice by global administrations could be binding or advisory. 

PRACTICE BY FORMAL INTERNATIONAL ORGANIZATIONS 

Inter-Governmental Organization is defined as an organization that come into existence through 

mutual agreements and lengthy discussions of sovereign states, with the purpose of achieving an 

objective or to maintain order related to an International subject that is affecting countries ratifying the 

agreement. IGO is structured via treaties or agreements that act as a charter to the group. Formal 

International Organizations are regulatory in nature, any order issued by the organizations are binding 

to an individual. These Organizations have the powers to sanction order against nations, individuals, or 

any association that may threat peace and security of world. International Organization such as Security 

Council of UN Organization, this Council has pledged to assure peace in our time, settle international 

conflicts between states to prevent any threat to harmony by recommending alternate resolutions and 

through medium of negotiations. The body also has the powers to impose any sanction as may deem 

fit, and if necessary, also authorize use of military force kept in reserves. 

 

                                                           
16

 The WTO, WORLD TRADE ORGANIZATION, (Aug 30, 2019, 23:06), 

https://www.wto.org/english/thewto_e/thewto_e.htm.  
17

 What is the United Nations Framework Climate Change, UNITED NATIONS CLIMATE CHANGE, (Aug, 30, 

2019), http://unfccc.int/essential_background/convention/items/6036.php. 
18

 Id at 13. 
19

 Benedict Kingsbury, Nico Krisch and Richard B. Stewart, Emergence of Global Administrative Law, Duke University 

School of Law, Law and Contemporary Problems, Vol. 68, No. 3/4, The Emergence of Global Administrative Law 

(Summer - Autumn, 2005). 
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PRACTICE BY TRANSNATIONAL NETWORK ORGANIZATIONS 

Organizations lack any central authority, claiming dominance over other entities, hence no decision 

binding over the other but is considered highly effective. The participants are private individuals with 

no supervision or involvement of State actors, established as a horizontal form of administration, which 

may or may not come into existence through treaties.  It can be considered as a self-organization; their 

interest revolves around subjects to which nations are not participants. A system implemented by 

private actors only. NGOs fall under the ambit of such administration. To set an example Forest 

Stewardship Council (FSC) a non-profit council with multi-stakeholder organization, to supervise 

responsible management of the world’s forests, and Marine Stewardship Council (MSC) for the 

sustainable development of fishery and the rugmark label to prevent child labor in factories of rugs and 

carpets20 are examples for transnational network organizations. 

PRACTICE BY DISTRIBUTED ADMINISTRATION 

Domestic administrations which have authority to regulate in the ambit of International governance are 

distributed administration. A nation’s administration with the power of extraterritorial regulatory 

jurisdiction, in other words when a state administration obtains authority to exercise specific powers 

over the ground of another state. In certain circumstances these regulation are limited and procedural 

requirements are structured internationally.21   National environmental regulators will fit under this 

ambit who are concerned with greenhouse gas emission of biodiversity which is now a global issue,22 

making the regulator part of global administration with the responsibility to implement International 

environmental law to achieve the same objective in other nation’s as well, there steps and decisions 

adopted are of importance to governments of other states. 

PRACTICE BY HYBRID INTER-GOVERNMENTAL PRIVATE ADMINISTRATION 

An administration which is a combination of both, Governmental and Private actors acting under 

cooperation, at an International level. Private bodies and governmental bodies establish an organization 

raising light over issues concerning sovereign states. For instance, worlds fight against doping. World 

Anti-Doping Agency (WADA) is international organization contributed participation by private and 

governmental actors fighting against use of doping in International sports and athletic meets. Members 

of the Board foundation are of equal partnership between “public authorities” and “Olympic 

Movement”. 

                                                           
20

 Kristern Kern, Global Governance Through Transnational Network Organizations, The Scope and Limitations of 

Civil Society Self-Organization, 24-102, Duke University School of Law, Law and Contemporary Problems, Vol. 70,  
21

Benedict Kingsbury, Nico Krisch and Richard B. Stewart, Emergence of Global Administrative Law, Duke University 

School of Law, Law and Contemporary Problems, Vol. 68, No. 3/4, The Emergence of Global Administrative Law 

(Summer - Autumn, 2005). 
22

 Id at 10. 
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PRACTICE BY PRIVATE BODIES 

Modernizing era has given an open invitation to private organizations and individuals, who are acting as 

a major body of administration. The order or sanctions implemented may not be of binding nature but 

sure are of effect since there is scarcity in global administrative institutions, which leaves not many 

options but to follow decisions which are outcome of these bodies. International Red Cross and Red 

Crescent Society and international non-profit private body protecting human life and looking after 

health of people around the world, to protect respect of all human being and to prevent alleviate 

human suffering.23National Red Cross and Red Crescent society had responded to 82 emergencies in 

relation to requirement of shelter assistance in 2015, and more that 4.5 million people received the aid.24 

GLOBAL ADMINISTRATION DEVELOPMENT 

Since International law is widespread it is not possible for any individual governing body to dominate 

around the globe, this is where multiple private and public institutions come in. International bodies 

provide guidance to countries and if within their limits of power also sanction orders which are to be 

followed under obligation.25 Since there are numerous bodies acting as international administrations 

they need to be kept under check, so that the powers are not abused or arbitrary orders are not 

imposed on countries. Global Administration laws are created in order to protect the rights of states or 

international association from exploitation.  Laws help in reviewing the legitimacy of the institutions 

working under the hood of international law, and to review governing capabilities and helps in its 

improvement. The administrative provisions indicate towards accountability of administration imposing 

decisions and provide clear transparency of operational procedures according to which the decisions 

made. The emergence of global administrative law still has a long way to go in order to build, design 

transnational and global construct, which will be similar to domestic administrative laws of states to 

structure global democracy and to keep supervision over operations of international governing bodies. 

Administrative space on the international level has progressed as international organizations increased 

their participation; decisions evolved from advisory to regulatory in time as in Myanmar by the 

International Labor Organizations (ILO).26 ILO an international body pursuing objective, to promote 

and protect workers fundamental rights via certain norms and principles, to provide greater 

employment opportunities and guarantee basic incomes to all workers, to assure extension of social 

security and benefits to provide a standard level of protection to labors, help workers and labors 

                                                           
23

 Benner, Thorsten, Wolfgang H., Global Public Policy Networks, BROOKING REVIEW 21, 18-21, (2003). 
24

International Federation of Red Cross and Red Crescent, Strategies, outcomes and achievements, (April 18, 2018), 

http://media.ifrc.org/ifrc/who-we-are/performance-and-accountability/ifrc-annual-report-2015/strategies-outcomes-and-

achievements/  
25

 Id at 22. 
26

 Id at 22. 
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approach and create social dialogues with government.27In Myanmar formerly known as Burma became 

a part of United Nations on 19th April 1948, approved and ratified Forced Labor Convention of 1930. 

Section 11(d) of Village Act28 forces the villagers to assist the police officer related to supplies of food 

guide, and send messages, means of transportation for troops and other duties for Government 

servants, analogous measures are contained in section 7 and 9 of the towns acts. These set provisions 

exploit villagers by forcing them into forced labor. First report filed against Myanmar government in 

the Forced Labor convention, government denied these allegations however proof presented otherwise. 

Situation of Myanmar did not improve. ILO took drastic measures by filing complaint against Myanmar 

Government, consequences led to commencement of a Commencement of Inquiry in 1997, after 

intense investigation in Myanmar principles and norm established against on-going violation of the 

convention, Commission demanded removal of these unfriendly provisions. Even after repeated 

sayings by the Commission, Myanmar Government’s response was not effective or satisfactory. 1999 

ILO adopted resolutions refusing Myanmar any form of technical assistance and suspending them from 

ILO meetings, and also insisted on applying article 33 of the convention. Article 33 invoked on 2000, 

specified measures which made government of Myanmar comply to, the recommendations provided, 

no option or exception provided. ILO kept Myanmar governing body under strict surveillance, 

conducting occasional inspections to ensure implementation of recommendations. This case study is a 

practical example, that how an international organization has attained administrative strength to make 

countries comply with its implementations. ILO has three key elements- legislation, jurisdiction and 

power of administration, all elements of a national legal system. ILO responding and creating 

communication with Myanmar government on subject to complaint filed, on issue of forced labor 

reflected administrative law actions by the international organization. Judicial Review is a key legal 

principle in every judicial system of a country, review in a way provides a second chance, tries to amend 

mistakes or actions made by any legislative or executive body, in domestic procedures of India a court 

handles proceeding in which judges reevaluate the lawfulness of the decision made by a public body. 

Powers to make judicial review is an essential ingredient for a well-structured global administrative law; 

the principle has been highlighted on national decisions made by a domestic public body. Such exercise 

of judicial review was displayed with the remedy adopted by North American Free Trade Agreement. 

In 1999 the commissioner of Canada of Customs and Revenue established an investigation of 

dumping. Dumping is a term used in relation to matters of International Trade. An export by a country 

or company of a specific good at a price lower in foreign importing market than the price charged in 

the exporter’s domestic market. Mallinckrodt a Canadian company, manufacturers of the goods 

subjected to dumping filed a petition against two US exporters, Nycomed and Bracco for practice of 
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dumping. Two Canadian authorities come handle these issues CCRA and CITT both these bodies 

worked together, former evaluates the normal value of the goods, the exporting price and the dumping 

margins. The Canadian International Trade evaluates the practice in question which may have a 

tendency to damage domestic market of Canada. Proceeding were held in attendance of concerned 

parties, CCRA held that there was existence of dumping on behalf on the side of exporters, and CITT 

found the current practice by US exporters was indeed damaging the domestic market, although both 

domestic and market companies were allowed to participate in a “price war” although “once the 

imported product is offered at dumped prices which causes injury to the domestic industry, the line is 

crossed”, The tribunal was persuaded in this case, given the margins of dumping, the line has been 

crossed, resulting to material injury in form of price erosion.29 Since the exporters were foreign in 

nature they were able to appeal in a bi-national panel of NAFTA made up of representatives from the 

countries of the controversy. With the help of NAFTA a judicial review proceedings took place on the 

decision made by the Canadian authority, after reviewing evidence bi-national panel decided that they 

CCRA was not in synchronization with the Canadian Law and asked was reconsideration of decision 

made by the body, but the decision made by CITT was upheld. NAFTA chapter 19 presents attributes 

of judicial review in relation of anti-dumping decisions taken by a national administrative agency. 

NAFTA shows progress in the Global Administrative Law and international judicial review by 

monitoring procedures used for decision making by national administrative body that could affect free 

and fair trade among northern American countries.  Internet has become an essential source of 

communication; the thick web of net has spread across the world connecting people from different 

region. More than one million users are present. Internet consists of a domain, identification string to 

define an administrative realm over the internet.30 ICANN an international private body handles the 

domain sector. This raises question about how global administrative governance can be given or trusted 

to an individual body which is not operational under state actor. ICANN fulfills the functions which 

are of global importance; the national government can participate in ICANN through Global Assembly 

Cache (GAC) they participate in ICANN through appointing liaisons to the board of directors. 

ICANN operates as an open transparent, consensus-based body that is broadly represented of diverse 

stakeholder communities of the global internet. This individual body symbolizes development of 

Global administrative law, from the time of creation of international law providing access or 

administrative governance power to an international individual body is a big leap of trust, as discussed 

earlier it is not possible for a single administrative body to bring order on such an international level 

alone, private sectors intervention has become important in present era.                  
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CONCLUSION 

International organizations making binding authority over states from international judicial review, 

decisions made by domestic government and providing administrative governing power to individual 

private sectors represents how global administrative law has progressed in time, but what was the 

reason that global administrative law had to develop? The question is answered via aspects of 

Globalization and Protection of human rights. Globalization was a bacon for international 

administration, it signifies a huge market in economic sectors; it aids in connecting people around the 

world. Globalization is not to be considered of a neutral value, in a global market there is always a 

winner and a loser. Globalization consists of key elements liberalization, privatization and linkage of 

domestic and world economy. Another definition of Globalization can be denationalization, and 

disinvestment, the former signifies dismantling of state ownership, deregulation selling of public 

sectors. This gives private sectors a chance to abuse globalization in order to tilt profits towards them; 

it often leads to creation of multiple victims of globalization rather than beneficiaries. A well-

established global administrative regime is essential to keep these organizations from exercising anti-

competitive practices and to maintain order. We reside in an era where there are issues which are too 

large in scale for a single government bodies to handle separately on its accords, it is next to impossible 

for a domestic governmental body to just cross borders beyond its jurisdiction for resolving its own 

issue in another’s sovereign border, acts of terrorism spread across the world, sudden change in climate, 

ebola outbreak, these are some international matters of stress faced which are no more a problem of a 

single country but of the world in whole, cooperation is a must if countries desire a solution for them, a 

need of order in international law, Global Administrative Law becomes necessary to bring such 

peaceful structure, it ensures and protects rights of public, countries and also of private sectors from 

wrongful decision made by any domestic government. Protection of Human rights has been accepted 

globally but are their provision related to human rights binding in every country binding by every 

domestic government body, we are not sure, for instance, Case of Burma, even though they had ratified 

forced labor convention but still practiced the opposite provision by involving villagers into forced 

labor, Global administrative law puts a stop to these provisions in order to protect life and ensure 

rights to that very same life. Even administrative bodies make mistakes in sanctioning order; 

administrative laws are present there to rectify those mistakes, to assure safety and protection to the 

people of the world. With ideal goal “protection of people”, global administrative law has emerged and 

prospered, but concept still has a long way to go. Even after a long and catastrophic international 

history, element of cooperation is still absent in consciousness of nations, countries not on terms of 

war covers only a one aspect of international peace and cooperation, but providing aid, security to 

people, protection to less privileged nations and maintaining friendly relations are also pieces of the 

same. Why is it that there is a conflict in European Union in relation to asylum seekers, because 
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countries like Italy, Greece deny to cooperate and open gates for the shelter seeking people and there 

only so much a participating country can do. Why it is that North Korea is able to continuously violate 

human rights of the citizens and international organizations unable to act against them, no cooperation 

between members of United Nations, due to lack of will to participate and sanction orders. 

International administrations can provide directions but nations should comply wiling, even though 

administrations may have the power to make them obligate to the decisions like in Burma, but it 

doesn’t create a progressive outcome. Cooperation and adherence towards Administration is a must to 

make development of Global Administrative law possible for the betterment of international 

community.                 
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“CULTURE, MORALITY AND THE RULE OF LAW: 
SOCIO-LEGAL PERSPECTIVE OF FEMALE 

PROSTITUTION IN INDIA”  

ABHISHEK RANA & GAGAN GULIA 

 

Prostitution is one of the growing concerns that each society is facing today all over the globe. Most 

victims of international human trafficking are women and girls that end up being sexually exploited 

through prostitution. Illegal prostitution of women is a violation of a woman‟s most basic human 

rights, and is one of the most overlooked and neglected abuses towards women. The paper begins with 

a brief history of prostitution, along with its meaning and development over the years. The paper 

further delves into the current scenario of prostitution in India and the situation of forced prostitution. 

The problem of forced prostitution has been discussed in detail, covering the causes behind this 

situation, along with the kinds of prostitution and the health and social concerns that are raised due to 

this issue. To give a legal perspective, the various provisions included by our legislators in the 

Constitution of India and the Indian Penal Code to prevent prostitution have been briefly dealt with, 

supported by various Acts, like the Immoral Traffic (Prevention) Act, 1956 which mention various 

implications of prostitution and the remedies for them. To provide a brief outlet of the legality of 

prostitution in India, the paper analyses the various laws that talk about the legality of prostitution, 

along with certain landmark cases and the personal opinion of the authors on the necessity for curbing 

this social evil to conclude the paper. 

INTRODUCTION 

“Prostitution will always lead into a moral quagmire in democratic societies with capitalist economies; it invades the 

terrain of intimate sexual relations yet beckons for regulation. A society's response to prostitution goes to the core of how it 

chooses between the rights of some persons and the protection of others.”1 

Female prostitution happens to be one of the oldest professions in the world. It has always existed 

within society from the ancient times; however, the same has been viewed as against the moral 

standards of the society. More than two thousand years ago, the role of prostitutes was played by the 

female slaves who were captured during the invasions of new lands, empires and the whole countries. 

Very often, the role of prostitutes was played not only by slaves but by free women who did not have 

any opportunity to survive and support their living. Evidently, such circumstances and tactics exist even 
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now, and the role of prostitution remains the same. A prostitute has been stated as a person, "who 

allows her body to be used for lewd purposes in return for payment". Prostitution, in general terms, can 

be mentioned as a sale of sexual services, such as oral sex or sexual intercourse, for money.2 The 

attitude towards prostitution is generally negative, as the women sell their bodies as commodities in 

exchange for money or gifts or any other material gain. Majority of the prostitutes, if we look into 

history, have been women who reflect both the traditional socio-economic dependence of women and 

the tendency to exploit female sexuality. The concept of women as a property,3 which prevailed in most 

cultures until the end of the 19th century, meant that the profits of the profession most often accrued 

to the men who controlled it. Surprisingly enough, the situation has in no way changed in the modern 

times. Prostitution was a part of daily life in Ancient Greece. In the more famous cities, and particularly 

the major ports, it employed a significant proportion of the population and represented one of the top 

levels of economic activity. 4  Therefore it can be said to be the world‟s oldest “oppression” and 

continues to be one of the most overlooked human rights abuses of women on the planet today. 

PROSTITUTION IN INDIA 

The ancient India was engaged with prostitution in its cities, popularly called the „Nagars‟ and were the 

core units of the important Kingdoms from where all the governmental and economic affairs were 

controlled and regulated. There was a concept of „Nagar vadhus‟ or 'city brides‟ in these old cities of India.5 

They were prostitutes serving the common man‟s sexual need and desires while the kings had their 

harem. Women in the ancient cities of India had no rights on themselves and were considered the 

property of men6. Even during the British colonization in India, cities such as Kolkata and Mumbai 

were hubs of prostitution7. Many historical documents mention the dancing girls and the practice of 

“Devdasi,” i.e. divine prostitution which is still believed to be followed in different parts of the 

country.8 Originally, devdasi were celibate dancing girls used in temple ceremonies, and they entertained 

members of the ruling class. However, sometime around the 6th Century, the practice of "dedicating" 

girls to Hindu gods became prevalent in a practice that developed into ritualised prostitution. The 

system of devdasi started only after the fall of Buddhism9 and records about them10 start appearing 

around 1000 A.D. The popularity of devdasis was at its prime during the 10th and 11th century, and this 

system was mostly prevalent in southern India. The practise of devadasi has been banned in India, 
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under the Devadasi Security Act, 1934. This ban was further reinforced in the 1980s. Though the 

government has taken adequate steps in order to combat the problem of the devadasi, it has been 

observed that even the act for the prohibition of devdasi was not entirely successful in solving this 

problem. Most important reasons for this failure still being poverty, ignorance and hunger, which are 

forcing them to this kind of exploitation.11 According to the Immoral Traffic (Prevention) Act, 1956, 

„prostitution‟ means the sexual exploitation or abuse of persons for commercial purposes.12 Approximately, 10 million 

sex workers are present in India out of which 100,000 are in Mumbai alone, which makes India as 

Asia‟s largest sex industry centre.13 Prostitution in India is a Rs. 40,000 crore annual business and thirty 

per cent of the sex workers are children whose exploiters earn a whopping Rs. 11,000 crore.14 There are 

about 300,000 to 500,000 children involved in the sex trade in India15 among which Bangalore, along 

with five major cities together account for 80% of child prostitutes in the country.16 These figures are 

startling and point towards the importance of a genuine intervention of the State to curb this necessary 

evil.17 As mentioned earlier, prostitution has a long history in India right from the ancient times18 until 

the 19th Century19 in British India and a widely recognised social reality today. The victims of the trap 

are the poor, illiterate and ignorant sections of the society and are the target group in the flesh trade; 

rich communities exploit them and harvest at their misery and ignominy in organised gangsterism, in 

particular, with police nexus.”20  

THE PROBLEM OF FORCED PROSTITUTION 

Forced Prostitution is another aspect of this system of prostitution. In this, women and girls are forced 

into the lives of prostitution. More than anything, for them, prostitution is not a choice, as some claim. 

Survivors of prostitution have described it as “the choice made by those who have no choice.”21  No 

matter how a girl enters prostitution - whether she is responding to the pressures of her circumstances 

or is coerced - the experience leaves a lasting imprint on her future. Paradoxically, it is the countries 

with the most straitlaced and sexually conservative societies, such as India, Pakistan and Iran, which 
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have disproportionately large numbers of forced prostitutes. 22 There are 2 million to 3 million 

prostitutes in India, a significant number of whom entered the sex industry unwillingly. One study 

found that of Indian and Nepali prostitutes who began as teenagers, about half said they had been 

coerced into the brothels. Meanwhile, women who started in their 20s were more likely to have made 

the choices themselves, often to feed their children. Girls from certain castes are pushed into 

prostitution from a young age, many times by their mothers. Some studies report that close to 90 per 

cent of sex workers‟ daughters in India join the profession. Once a girl or a woman enter prostitution, 

it can be hard to leave. It is not uncommon for pimps to use a variety of methods to force women to 

continue serving as prostitutes. Often, they lure girls with alcohol or drugs, build up their dependency 

and use this addiction as a means of control. They may also threaten girls with the shame they might 

bring on their families if they leave or the punishments they might suffer if they go to the police.23 

Therefore, educating and empowering women and girls is an essential key to helping them escape and 

stay out of this corrupt system of prostitution.  

SOCIAL ASPECTS BEHIND PROSTITUTION  

Causes 

The prior reasons and aspects of life that mainly force any women into this system of prostitution are 

social customs, poverty and economic backwardness, family prostitutes, etc. The other reasons leading 

to this practice of prostitution can be from drug addiction, bad company, desertion by husband at an 

early age, lack of sex education in schools and through media, prior incest and rape or lack of 

recreational facilities, ignorance, and acceptance of prostitution. The reason to join this system of 

prostitution can also be psychological, which includes the desire for physical pleasure, greed, and 

dejection. Women who are not well educated and suffer from acute poverty, this profession provides 

sufficient money to sustain. Moreover, most of the children of these prostitutes are forced to become a 

prostitute.24 Every hour, four women and girls in India enter prostitution, three of them against their 

will. Prostitution is a problem in itself and child prostitution is making it more complicated. Out of the 

total number of prostitutes in the country, 35.47 per cent entered the trade before the age of 18 years.25 

A direction was given in Gaurav Jain vs. Union of India and others26 for the upliftment of prostitutes and 

establishment of the juvenile home for the children of prostitutes. 
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Health Concerns 

The practice of prostitution leads to many health problems for the prostitutes like cervical cancer, 

traumatic brain injury, HIV and other sexually transmitted diseases. It also leads to psychological 

disorders among sex workers. In a country like India, where most of the people indulge themselves in 

unprotected sex with prostitutes, it is challenging to eradicate the problem of AIDS. Historically, the 

AIDS epidemic in India was first identified amongst sex workers and their clients, before other sections 

of society became affected.27  

LAWS RELATED TO PROSTITUTION IN INDIA 

The laws which govern prostitution in India are:- 

 The Constitution of India, 1950 

 The Indian Penal Code, 1860 and 

 The Immoral Traffic (Prevention) Act, 1956. 

In the Constitution of India apart from the equality provisions 28 and provisions of freedom of 

association29, right to life and personal liberty30, guarantees prohibition of trafficking of human beings 

and forced labour.31 Part IV of the Constitution talks about the Directive Principles of State Policy, 

where the State is required to direct its policies towards securing, inter alia, that both men and women 

have an equal right to an adequate means of livelihood32, that health and strength of workers not be 

abused, and that citizens are not forced by necessity to enter avocations unsuited for their age and 

strength33, promotion of the educational and economic interests of   weaker   sections   of   the   

society,   ensuring   their   protection from social injustice and exploitation (emphasis supplied)34, 

requirement of fostering respect for international law and treaty obligations35, obligation on the state to 

raise the levels of standard of living36 and the renunciation of practices by citizens that are derogatory to 

the dignity of women.37 The High Court of Andhra Pradesh has also affirmed that these combined 
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duties are placed on the state, and a corresponding right is placed on citizens, including sex workers.38 

In the Indian Penal Code, 1860, there are at least 20 provisions39 that make trafficking punishable. Most 

of them deal with abduction for illicit intercourse40, wrongful confinement after abduction41 inter alia. 

The primary piece of legislation that deals with prostitution and other sex work is the Immoral Traffic 

(Prevention) Act, 1956 (hereinafter ITPA). The Act mainly makes pimping and other activities 

punishable, which gives a commercial aspect to prostitution that is likely to exploit the person of the 

prostitute.42 The Act does not prohibit prostitution per se, but it does prohibit commercial activities of 

the flesh trade.43 In order to prove prostitution, all that is necessary is that a woman or girl has offered 

her body for promiscuous sexual intercourse for hire, and that sexual intercourse is not an essential 

ingredient 44 . Offences under the ITPA are under Sections 3 to 9. 45  Even a single incident of 

prostitution, with surrounding circumstances, is sufficient to prove the offence of keeping a brothel.46 It 

has been held in a couple of judgments that the ITPA did not aim to abolish prostitutes and 

prostitution as such, and did not make it per se a criminal offence for a woman to prostitute herself, 

but was instead intended to inhibit or abolish the commercialised vice of trafficking in women.47 The 

Gujarat High Court has refused to recognize prostitution as a legitimate means of livelihood, as that 

would give an open invitation for women to be trafficked and also that the right to prostitution is not a 

fundamental right of women or girls and it was also held that the restrictions imposed under Section 7 

of the ITPA were held to be legitimate and not discriminatory.48 Under the ITPA, a Magistrate, if he 

deems it to be necessary, can order the removal of a prostitute from any place in the interest of the 

general public.49 The ITPA also allows for the reformation of female offenders by detaining them in 

established corrective institutions50 and for the enforcement of which Special Police Officers can be 
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appointed. 51  However, it is interestingly shocking to note that the client faces no punishment 

whatsoever.52 The 2006 Bill53 omits section 8 of the original Act, thus removing the offence of soliciting 

or seducing for the purpose of prostitution, it also omits section 20 of the Act regarding the removal of 

the prostitute from any place. However, the responsibility, on the flip side, and severity of the 

punishment of traffickers and clients is increased. The newly proposed section 5(c) provides for the 

punishment of any person visiting a brothel for sexual exploitation of any person. These proposals 

have been criticized as the livelihoods of the workers would be stifled by the increased punishments of 

the clients. 54  After having so many stringent laws as well, we still witness the inadequacy of law 

enforcement and ITPA during its implementation. The following are the reasons for this inadequacy 

and limited impact are: 

 The customer, without whom the act of prostitution cannot be committed, goes scot-free.55 

Moreover, as a result of raids, the police frequently rounds up the female sex workers rather 

than the pimps, procurers, brothel owners.56 

 The complexity of collection of sufficient proof to make a conviction absolute is one of the 

major problems57 as there is an immense gap between the numbers of crimes committed in 

reality and the number of registration of crimes in the police records (around 60 per cent of 

these crimes are not registered).58 

 The reformative homes that are set up under the Act are inadequate59 as such homes are 

overburdened and cannot accommodate the large number of sex workers who are convicted 

under the ITPA.60  

Lately, there has been an introduction of the Trafficking of Persons (Prevention, Protection and 

Rehabilitation) Bill in 2018 at the monsoon session of the parliament; however, the bill has been 
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criticised on it lack of clarity and comprehensiveness. Also, it has been argued that the bill targets the 

sex workers and there is nothing in the bill for the victims of human trafficking.61 It would end up 

giving power to authorities who would not differentiate between sex workers and victims/criminals.62 

Hence, this has been another failed attempt to get proper implementation on the already existing laws. 

Justice Ramaswamy stated that “women found in flesh trade should be viewed more as victims of 

socio-economic circumstances and not offender of the society, some police authorities have already set 

out the process of sensitisation towards the sex workers and their treatment.”63 

ISSUE OF LEGALISATION OF PROSTITUTION 

Issues can be divided into two parts – those in support of legalization and those against it.  

This is the most complex and tangled issue involved in the system of prostitution. In India, attempts 

are made to license or register prostitutes and brothels and to require that prostitutes be monitored and 

checked for venereal diseases. The underlying assumption being that prostitution serves the different 

sexual needs of men and women and must be regulated to regulate its worst side-effects.64 ITPA 

permits for prostitution especially in 'closed houses', this system requires prostitutes to mandatorily 

register themselves with local authorities and submit themselves to periodic health check-ups and 

receive a police clearance to work professionally, generally in officially designated areas. Legalisation is 

thus perceived as a means of ensuring 'public health' through regulation and control of prostitutes and 

their health while permitting unfettered male access to women.65 Prostitution as per a good economic 

development policy means prostitution on demand.66 The ILO suggests that by including prostitution 

as an economic sector, poor countries of South East Asia can benefit economically through the 

revenues generated by the industry.67 Legalisation makes more prostituted women available to more 

men.68 Some feminist commentators feel that an Indian man‟s carnal desire for sex is insatiable and 

subscribe to the view that legalisation of prostitution protects society. 69 Alternatively, other Indian 
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feminists believe the decision to enter prostitution represents a personal choice by a woman asserting 

her independence in an ordinarily male-dominated society.70 Both the arguments as mentioned above 

for legalising prostitution fail because they do not take into account the degraded role of women in 

Indian society or the flagrant human rights abuses that characterise the practice of prostitution in 

India.71 Many feel that legalising prostitution is akin to legalising child labour123 and tantamount to 

slavery.72 Some suggest that the social stigma regarding prostitution will fade away after legalisation or 

decriminalisation, yet the shame of those in prostitution remains after legalization or 

decriminalisation.73“If brothels are to be legalised, the employees should be protected like any other 

workers under the appropriate provincial labour standards legislation. Regulation going beyond this 

minimum is likely to contribute to the continued stigmatisation of prostitutes and the 

institutionalisation of yet another working ghetto for women.”74 

Janice G. Raymond of the Convention Against Trafficking in Women (CATW), in her article 75 , 

mentioned ten reasons for not legalising prostitution. These ten reasons are:  

1. Legalisation of prostitution is a gift to pimps, traffickers and the sex industry because it will give legitimacy to 

the consumers (including third-party businessmen, brothel owners and pimps) of sex who would 

buy sex and would not be beneficial to the sex worker herself. Legalisation will dignify only the 

industry but not the sex worker.76  

2. Legalisation of prostitution and the sex industry promotes sex trafficking as there would be no method to 

ensure that immigrant sex-workers from other countries would voluntarily consent to their being a 

part of the sex industry. There is no definite mean to identify coercion or forced sex work.77 

3. Legalisation of prostitution does not control the sex industry; it expands it. Prostitution, as an industry, would 

flourish with private entrants coming into the business. This would, in turn, increase the atrocities 

against which sex work was legalised in the first place. It could open doors for other forms of 

sexual exploitation such as phone sex, table-top dancing, peep shows, pornography, beer bars, and 

so on.78  
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4. Legalisation of prostitution increases clandestine, illegal and street prostitution because many sex workers would 

not be eligible to register with the local authorities. Some could be minors, some could be illegal 

migrants, and some could have diseases such as HIV or other venereal diseases which would lead 

them to stay away from legalisation. Many sex workers would, therefore, move underground and in 

turn, contribute to illegal sex work and street prostitution.79 There are many dangers of working on 

the street, which include rape, police abuse, and substance abuse, also known as occupational 

hazards.80  

5. Legalisation of prostitution increases child prostitution as research shows that after sex work was legalised in 

Netherlands and Victoria, Australia, child prostitution has grown exorbitantly and this leads to 

various forms of commercial sexual exploitation of children.81 

6. Legalisation of prostitution does not protect the women in prostitution as there would be no safeguards against 

abuse during sexual contact. Legalisation would instead benefit the client rather than the sex worker 

herself.82 

7. Legalisation of prostitution increases the demand for prostitution. It encourages men to buy women for sex in 

a broader and more permissible range of socially acceptable settings. When such legal barriers 

disappear, the men forget their social and ethical barriers and view women as just sexual 

merchandise, and this leads to commoditisation of women.83 

8. Legalisation of prostitution does not promote women‟s health as it is necessary that the clients also need to be 

monitored for Sexually Transmitted Diseases such as HIV/AIDS. With such mandatory health 

check-ups in place only for the sex workers, there is no guarantee that they will be safe from 

contracting any disease during their work. The enforcement of a condom policy has also failed as it 

is left to the sex worker herself to decide whether she wants to practice safe-sex or not.84 

9. Legalisation of prostitution does not enhance women‟s choice in terms of wages earned for their sex work. 

Most women do not make a rational choice of sex work to be their profession. Many are victims of 

trafficking and illegal pathways and land up in prostitution beyond their will. So, legalisation would, 

in turn, deny them their freedom.85 

10. Women in systems of prostitution do not want the sex industry legalised as this would increase the risks and 

humiliation that is faced by the sex workers. They are definite that this would increase violence 

against them, and they do not consider this to be their legal profession as it destroys their life and 

health.  
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CONCLUSION 

It is usually believed that trafficking is generally caused by prostitution and combating prostitution with 

the force of the law would reduce trafficking. It can be said that Prostitution and Trafficking are 

sacrosanct to each other. However, trafficking does not mean prostitution. They are not synonymous, 

and thus should not be linked to each other. As per the ITPA, prostitution becomes an offence only 

when there is commercial exploitation of a person. If a woman or child is sexually exploited and any 

person gains out of the same, it amounts to commercial sexual exploitation (hereinafter referred to as 

„CSE‟), which is a legally punishable offence wherein the culpability lies against all exploiters. 

Trafficking is the process of recruiting, contracting, procuring or hiring a person for CSE. Therefore, 

trafficking is a process, and CSE is the result. The „demand‟ in CSE generates, promotes and 

perpetuates trafficking. This is a vicious cycle. Therefore, forced prostitution of women and girl child is 

a major social evil present in our society which needs to be curbed down. This can only happen if there 

are proper educational facilities made available to women and children; employment opportunities and 

training are given to them. Most of the Government personnel, as well as the community members, are 

unaware of the problems of the forced prostitution in their areas. Those who understand this issue are 

not willing to acknowledge the presence of this phenomenon in their areas of operation. The 

magnitude and the misery associated with this gross violence are not being given the required amount 

of attention by the concerned personnel in most of the states. There is a great need for awareness 

generation at all levels and community policing to reduce the vulnerability of women and children to 

these social evils. Special police officers need to be designated to look into trafficking and prostitution 

cases specifically under all police stations. NGOs, however, have done a much better job by themselves 

throughout the country. They have been able to identify the minor victims from the red light areas and 

more specifically from brothels. They have been able to rescue them with the involvement of the 

police. More rescues have to be handled professionally by the special police officers designated to look 

into these trafficking and prostitution cases as police need to be further sensitized to the field of sex 

work and they need to respect the human rights of such sex workers. Thus, it is essential to take strict 

measures in order to curb these social evils which have been causing menace in the society from 

ancient times and protect our society from further degradation as women are an inherent and 

fundamental part of our society. Moreover, we shall preserve, respect and protect the interests of our 

womenfolk in India. 
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“ADMISSIBILITY OF ELECTRONIC RECORD OR 

EVIDENCE DURING THE TRIAL -- A QUEST”  

ADV. DR. SUDHIR KOTWAL 

 

INTRODUCTION 

Indian Evidence Act 1872 was amended with several new sections to address the issue of Electronic 

Evidence. One such issue was the “Admissibility of Electronic Evidence” for which certain procedure 

was introduced in the Act. Sections 62 and 63 of the Indian Evidence Act, deals with the admissibility 

of primary and secondary evidence respectively. Sections 65A and 65B of Indian Evidence Act which 

provides for a special procedure for adducing evidence in relation to electronic records, however there 

is dilemma as to the mode and manner of admissibility of electronic evidence or records during the 

course of trial. To prove electronic record & prevent the abuse and misuse, the law pertaining to 

electronic evidence in India has developed. It specified as to what kind of electronic evidence is 

admissible and how the same can be proved in a Court of law. The Supreme Court of India has 

elaborately discussed this aspect to some extent in various judgments. 

DEFINITIONS 

In order to have proper understandings of the subject following definitions in the Act are needs to be 

borne in mind. 

Computer 1 means any electronic, magnetic, optical or other high speed data processing device or 

system which performs logical, arithmetic and memory functions by manipulations of electronic, 

magnetic or optical impulses, and includes all input, output, processing, storage, computer software or 

communication facilities which are connected or related to the computer in a computer system or 

computer network; 

Computer network 2 means the interconnection of one or more computers through – 

(i) the use of satellite, microwave, terrestrial line or other communication media; and  

(ii) terminals or a complex consisting of two or more interconnected computers whether or not the 
interconnection is continuously maintained; 
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Computer resource 3 means computer, computer system, computer network, data, computer database 

or software;  

Computer system 4  means a device or collection of devices, including input and output support 

devices and excluding calculators which are not programmable and capable of being used in 

conjunction with external files, which contain computer programmes, electronic instructions, input data 

and output data, that performs logic, arithmetic, data storage and retrieval, communication control and 

other functions; 

Data 5 means a representation of information, knowledge, facts, concepts or instructions which are 

being prepared or have been prepared in a formalized manner, and is intended to be processed, is being 

processed or has been processed in a computer system or computer network, and may be in any form 

(including computer printouts magnetic or optical storage media, punched cards, punched tapes) or 

stored internally in the memory of the computer; 

Electronic record 6 means data, record or data generated, image or sound stored, received or sent in 

an electronic form or micro film or computer generated micro fiche; 

Information 7 includes data, text, images, sound, voice, codes, computer programmes, software and 

databases or micro film or computer generated micro fiche; 

Legal recognition of electronic records 8 Where any law provides that information or any other 

matter shall be in writing or in the typewritten or printed form, then, notwithstanding anything 

contained in such law, such requirement shall be deemed to have been satisfied if such information or 

matter is – 

(a) rendered or made available in an electronic form; and  

(b) accessible so as to be usable for a subsequent reference.  

Indian Evidence Act states Evidence 9 means and includes all statements which the Court permits or 

requires to be made before it by witnesses in relation to the matters of fact under inquiry.  Such 

statements are called oral evidence. All documents including electronic record produced for 

inspection of the Court such documents are called documentary evidence. Proof of facts by oral 
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evidence- all facts, except the contents of documents or electronic records may be proved by oral 

evidence.10 

Special provisions as to evidence relating to electronic record 11 the contents of electronic records 

may be proved in accordance with the provisions of section 65-B. 

Admissibility of electronic records 12 Section 65B (1) notwithstanding anything contained in this Act, 

any information contained in an electronic record - 

 which is printed on a paper, stored, recorded or 

 copied in optical or magnetic media 

 produced by a computer 

 shall be deemed to be also a document, if the conditions mentioned in this section are satisfied 

 in relation to the information and 

 computer in question and 

 shall be admissible in any proceedings, without further proof or production of the original, 

 as evidence of any contents of the original or of any fact stated therein of which direct evidence 
would be admissible. 

Sec. 65B (2) 

 The computer from which the record is generated was regularly used to store or process 

information in respect of activity regularly carried on by a person having lawful control over the 

period, and relates to the period over which the computer was regularly used; 

 Information was fed in computer in the ordinary course of the activities of the person having 

lawful control over the computer; 

 The computer was operating properly, and if not, was not such as to affect the electronic 

record or its accuracy; 

 Information reproduced is such as is fed into computer in the ordinary course of activity. 

Sec. 65B (3) the following computers shall constitute as single computer- 

 by a combination of computers operating over that period; or 

 by different computers operating in succession over that period; or 

 by different combinations of computers operating in succession over that period; or 
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 in any other manner involving the successive operation over that period, in whatever order, of 
one or more computers and one or more combinations of computers. 

Sec. 65B (4) regarding the person who can issue the certificate and contents of certificate, it provides 

the certificate doing any of the following things: 

 identifying the electronic record containing the statement and describing the manner in which it 
was produced; 

 giving the particulars of device 

 dealing with any of the matters to which the conditions mentioned in sub-section (2) relate, 

and purporting to be signed by a person occupying a responsible official position in relation to the 

operation of the relevant device or the management of the relevant activities (whichever is appropriate) 

shall be evidence of any matter stated in the certificate; and for the purposes of this sub-section it shall 

be sufficient for a matter to be stated to the best of the knowledge and belief of the person stating it.  

ELECTRONIC RECORD IS PRIMARY OR SECONDARY 

In fact Electronic record presented in a Court is always secondary. One should bear in mind that, A 

“Hard disk” which may contain an electronic document also cannot be considered as “Primary 

Document” since it is only a “Container” and the real Electronic document is an expression in binary 

language which cannot be read by a human being and needs to be interpreted with the assistance of a 

binary reading device (Computer + operating system +Application) Section 65B certification is a 

“matter of fact” certification to the effect that “What I saw is what I reproduced as a computer output 

faithfully” and this can be done by any person who is observing an electronic document in his 

computer and wants it to be produced as evidence. It is not necessary that a document from website 

has to be certified only by a server administrator. Similarly, a statement of account downloaded from a 

bank website need not be certified only by the Bank manager but by any person who can lawfully 

access the document in electronic form. Anybody else who views the document provides a Section 65B 

certificate that the print out (or a soft copy) is a faithful reproduction. The sub section also provides 

that the certificate may state “to the best of the knowledge and belief” of the person providing the 

certificate. This also is extremely important since the certificate is being provided in good faith of what 

the person sees under specific circumstances which may change. If we accept the interpretation of the 

Sub-Section (1), sub section (2) should be applied to the process of rendering the computer output for 

the purpose of admissibility. This “Printing Out” or “Copying” of the original content into the 

“Computer Output” is done mostly by one operator who controls the computer in which the electronic 

content is being seen and there is a printer (or a CD writer or a USb Drive) attached to such a 

computer. This sub section indicates the contents that are required to be included in the Section 65B 

certificate. The Section 65B certificate will be a statement which should identify the electronic record 

26



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

(Computer Output) which the subject matter of certification. It should also reasonably describe the 

devices involved in the production of the Computer Output and should be “Signed”. If it is a printed 

report, it should carry a physical signature and if it is another electronic copy, it should carry a digital 

signature. 

SECTION 65B DOES NOT DEFINE THE COMPUTER OUTPUT  

It does not make any distinction between the documents which are fed by human or generated by 

software or where the computer has been used as a tool such as typewriter for converting the text from 

one form to another such as Letters, FIR etc. It needs to clarify that in the case of an organization, the 

signature is provided in the name of or in the “Official capacity”. This could mean that when a 

subsequent deposition in a Court is required, it should be possible to depute an “Official substitute” 

without insisting on the same person who has signed to be present. It further needs to clarify that when 

the person signing the print out is the person who is the owner of the content of the print out, he may 

simply affix his signature to the document without a Section 65B certificate similar to a case where we 

use a Computer as a Type writer. e.g. If a Bank Manager is signing a statement of account of a 

customer, he will simply sign without Section 65B certificate since he is authorized by the Bank to take 

responsibility for the transactions represented by the statement. If however a document is viewed by a 

person other than the person who owns the content, and he has to provide a print out of the 

document, then he needs to provide a Section 65B certification. we take another example A kiosk 

operator of a e-Governance system who can view the land records in the computer can provide a 

certified copy as a print out though he is not the Tahasildar or the Village accountant provided he 

appends certificates as required under Section 65B. The above distinction should clarify the existence 

of two types of computer print outs one which requires section 65B certification and the other which 

may not. We may however state that Section 65B certification is more relevant when it is required to be 

admitted in a Court where as in other cases, it may only be considered as a “Standard”. 

EVERY COMPUTER OUTPUT DOES NOT REQUIRE 65B CERTIFICATE  

The document such as a letter, application, petition or FIR drafted on the computer and then printout 

is taken and author append its signature after verifying the content of the document. In this category 

the role of the software has no significance as the software has not been instructed to alter the content 

of text input by a human; the only function the computer is serving is to store the information input by 

the human. In case of letters, FIR etc., the author prints the document, read the contents, verify the 

text by affixing his signature to authenticate the text. The fact that the printout is taken at the date and 

time when it is entered and produced and authenticate at the same time without any processing or value 

addition in terms of computer generated data, itself diminish the role of the computer as a mechanical 

device. It would be equivalent to when a person write a letter by a pen or typewriter and sign the same 
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after verifying the content. The only difference would be the print style, font and use of features like 

spell check etc. which a person writing the letter by hand or on a typewriter. In such a scenario, the 

documents which are generated on the computer through human feeding and printout is taken and 

authenticated at the same time by affixing the signature would not be computer output but authored by 

a person like a handwritten documents. As such, FIR, word document printed, signed at the time of 

production would not require a certificate u/s 65B for admissibility in the court of law. The author of 

such document can prove such document in the court like the author of any other non-digital 

documents. Record generated by software such as Call Detail Record, Video Images, Interception 

voice clips etc. and in such case, manual intervention is very limited and software has dominant role. It 

is possible to alter add or delete the file & is vulnerable to interpolation. There is also an important 

distinction that “Content Owner” is different from “Content Viewer” and Section 65B is meant to be 

produced by a content viewer. On the other hand the content owner in respect of  a Bank statement is 

the official Bank manager and he can provide a print out as the owner of the content who understands 

the content and is considered as an “Expert” in the domain. Any interpretation that only a “Server 

Administrator” can provide a certificate under Section 65B is considered incorrect. The server 

administrator can however provide the certificate but it is not mandatory. The Section 65B certifier is 

like a photographer who captures a photograph of an event and confirms the process of taking the 

photograph though he may not be aware of who is there in the picture and what they are doing. It is 

left to other “Experts” to interpret the “Content” and impute meaning as only a subject matter expert 

can do. e.g. A message appeared On Internet, which was posted by the accused It involved some 

content which could be considered as “obscene” under Section 67 of ITA 2000. In order to Prove, It is 

not necessary to sent a police party where the Internet servers are installed and seize the electronic 

evidence in the form of the hard disk in the possession of Service Provider. Since Section 65B was 

available for us and a Print out of what was seen by person sitting in his office could be considered 

“also as a document” without the need for production of the “Original”. In case of Document, 

where some of the information has been fed and some has been generated by software 

consequent to the processing or analytic done by computer such as Account Statement, Online 

Transactions etc. It is also not necessary that Government appointed expert should depose or give 

evidence in the matter. Many judges even today call that hard disk as the “Original Evidence” and 

anything else including a print out as “Secondary” evidence.  
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IMPORTANT POINTS TO UNDERSTAND ELECTRONIC RECORD  
OR EVIDENCE 

 

1. If original electronic record itself is produced on record, then there is no need of 65 B certificates. 

2. In electronic documents there is no “original” electronic document that can be brought into the 

Court and handed over to the Judge. Only a “Container” can be handed over. 

3. Section 65B certificate is a certificate provides by an observer of an electronic document that he 

“experienced” the effect of the electronic document and affirms it through the certificate and the 

attached set of documents in print or electronic copies. 

4. In the case of Electronic Documents, the discussion of Primary and Secondary is superfluous and 

will lead to contradictions. Unlike “Hard Disk” seized from a computer is not a “Primary” 

document and it is only a “Container” of an electronic documents. 

5. All electronic documents are “Binary Documents”. On the hard disk they may appear as magnetic 

orientations of individual cells. In the CD they may appear as depressions and flat surfaces (Pits and 

lands). 

6. The electronic document is always an “Experience” of an observer when he renders the binary 

expression using one or more devices which we call computers, operating systems, applications, 

monitors, speakers etc. This has to certify by a person “When I opened this document using a 

certain process, this is what I saw or heard” and it is not always necessary for the admin of the 

hosting company to provide the certificate. 

7. Opinion of Digital Evidence Examiner (under Section 79A-When appointed) is relevant only when 

the genuineness of already admitted electronic evidence is in question.  

8. Oral admissions as to the contents of electronic records are not relevant, unless the genuineness of 

the electronic record produced is in question. 

9. All facts, except the contents of documents or electronic records, may be proved by oral evidence.  

10. The contents of electronic records may be proved in accordance with the provisions of Sec. 65B. 

11. Any electronic record in the form of secondary evidence cannot be admitted in evidence unless the 

requirements of Sec. 65B are satisfied. 

12. Electronic records shall be governed by the procedure prescribed under Section 65B of the 

Evidence Act. That is a complete code in itself.  

13. It categorically mentioned that “Being a special law, the general law under Sections 63 and 65 has to 

yield. 

14. In case of CD, VCD, chip, etc., the same shall be accompanied by the certificate in terms of Section 

65B obtained at the time of taking the document, without which, the secondary evidence pertaining 

to that electronic record, is inadmissible” 
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INTERPRETATIONS BY THE SUPREME COURT OF INDIA 

 

There are several view & law laid down by various High Courts but for the first time in the year 2005, 

the issue came before The Full Bench of the Supreme Court in the case of State (NCT of Delhi) v\s 

Najvot Sandhu & oths.13 The Court observed that Section 63 of the Act means and includes, among 

other things, copies made from the original by mechanical processes which in themselves ensure the 

accuracy of the copy, and copies compared with such copies therefore, it concluded that irrespective of 

compliance with the requirements of Section 65B, there is no bar to the admissibility of electronic 

evidence as secondary evidence under other provisions of the Evidence Act. It is further observed that, 

when the person who provided the Section 65B certificate himself is present in the Court and deposes 

on the electronic document, then there is no need for Section 65B certificate.The above-stated position 

remained the law of the land till 2014. In case of Anwar P.V. v\s P.K. Basheer 14 It has laid down several 

cardinal principles relating to Electronic Evidence which will be considered as a significant contribution 

to the Electronic evidence in India. The court declared that the  earlier judgment was wrong and it is 

mandatory that Section 65B certificate has to be produced for admissibility of all Electronic Evidences.  

 

“Evidence is constructed by the Plaintiff and challenged by the defendant. Construction is through pleadings and proof is 

through evidence by relevant and admissible evidence. Genuineness, veracity or reliability of the evidence is seen by the 

Court only after the stage of relevancy and admissibility”.  

 

The court held, The special provisions on evidence relating to electronic record shall be governed by 

the procedure prescribed under Section 65B of the Evidence Act. That is a complete Code in itself. 

Being a special law, the general law on secondary evidence under Sections 63 and 65 has to yield. Thus, 

after the Anvar PV case, the position of law came to be well settled that, If primary evidence of the 

electronic record is adduced in the court under section 62 then the same is admissible in evidence, 

without compliance with conditions in S. 65-B & admissibility of secondary evidence of electronic 

record depends upon satisfaction of conditions as prescribed under S.65-B The purpose of these 

provisions is to sanctify secondary evidence in electronic form, generated by a computer. “Most 

importantly, such a certificate must accompany the electronic record like computer printout, compact 

disc (CD), video compact disc (VCD), pen drive, etc., pertaining to which a statement is sought to be 

given in evidence, when the same is produced in evidence. All these safeguards are taken to ensure the 

source and authenticity, which are the two hallmarks pertaining to electronic record sought to be used 

as evidence. The same principles have been reiterated by the supreme court in  case of  Harpal Singh v\s 

                                                           
13

 (2005)11 Supreme Court Cases 600 
14

 (2014)10 Supreme Court Cases 473 
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State of Punjab 15 The Court held that, The prosecution has failed to adduce a certificate required under 

Section 65B (4) of the Act. It is observed that, As apparently the prosecution has relied upon the 

secondary evidence in the form of printed copy of the call details, even assuming that the mandate of 

Section 65B (2)  had been complied with, in absence of a certificate under Section 65B (4), the same has 

to be held inadmissible in evidence. In case of case of Tukaram S. Dighole v. Manikrao Shivaji Kokate16 the 

court observed that new techniques and devices are order of the day. Though such devices are 

susceptible to tampering, no exhaustive rule could be laid down by which the admission of such 

evidence may be judged. Standard of proof of its authenticity and accuracy has to be more stringent 

than other documentary evidence. The case of Tomaso Bruno and Anr. v. State of Uttar Pradesh 17, wherein 

a Three-Judge Bench observed that advancement of information technology and scientific temper must 

pervade the method of investigation. Electronic evidence was relevant to establish facts. Scientific and 

electronic evidence can be a great help to an investigating agency. The electronic evidence is admissible 

and provisions under Sections 65A and 65B of the Evidence Act are by way of a clarification and are 

procedural provisions. If the electronic evidence is authentic and relevant the same can certainly be 

admitted subject to the Court being satisfied about its authenticity and procedure for its admissibility 

may depend on fact & situation of the case. In case of Shamsher Singh Verma v\s State of Haryana 18 The 

court considered the object of Section 294 Cr.P.C., is to accelerate pace of trial by avoiding the time 

being wasted by the parties in recording the unnecessary evidence. Where genuineness of any 

document is admitted, or its formal proof is dispensed with, the same may be read in evidence. In view 

of the definition of 'document' in Evidence Act, and the law laid down by Supreme Court, it could be 

said that the compact disc is also a document. The endorsement of admission or denial made by the 

counsel for defense, on the document filed by the prosecution or on the application/report with which 

same is filed, is sufficient compliance of Section 294 Cr. PC. Similarly on a document filed by the 

defense, endorsement of admission or denial by the public prosecutor is sufficient and defense will 

have to prove the document if not admitted by the prosecution. In case it is admitted, it need not be 

formally proved, and can be read in evidence. In a complaint case such an endorsement can be made by 

the counsel for the complainant in respect of document filed by the defense. In the case of Sonu Alios 

Amar v\s State of Haryana 19 The question that falls for consideration in this case is the permissibility of 

an objection regarding inadmissibility & its stage. The court held that, an electronic record is not 

admissible unless it is accompanied by a certificate as contemplated under S. 65-B (4) of Evidence Act 

is no more res integra. But no objection was taken when the CDRs were adduced in evidence before 

Trial Court. It does not appear from record that any such objection was taken even at appellate stage 

                                                           
15

 (2017)1 supreme court cases 734 
16

 (2010) 4 supreme court cases 329 
17

 (2015) 7 supreme court cases 178 
18

 (2016) 15 supreme court cases 485 
19

 (2017) 8 supreme court cases 570 
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before High Court. Thus, an objection relating to mode or method of proof has to be raised at time of 

marking of document as an exhibit and not later. The crucial test, is whether defect could have been 

cured at stage of marking document. The mode or method of proof is procedural and objections, if not 

taken at trial, cannot be permitted at appellate stage. If objections to mode of proof are permitted to be 

taken at appellate stage by a party, the other side does not have an opportunity of rectifying 

deficiencies. The same view has been reiterated by Supreme Court in Union of India and Others v\s CDR 

Ravindra V Desai 20 The Court emphasized that non-production of a certificate under Section 65B on an 

earlier occasion is a curable defect.  Thereafter in the case of Shafi Mohammad v\s State of Himachal 

Pradesh21  it has led to an increase in procedural uncertainty for the courts as to what is the appropriate 

procedure for the admission and appreciation of electronic evidence. The Supreme Court held as 

under: 

 

“The applicability of procedural requirement under Section 65B(4) of the Evidence Act of furnishing certificate is to be 

applied only when such electronic evidence is produced by a person who is in a position to produce such certificate being in 

control of the said device and not of the opposite party. In a case where electronic evidence is produced by a party who is not 

in possession of a device, applicability of Sections 63 and 65 of the Evidence Act cannot be held to be excluded. In such 

case, procedure under the said Sections can certainly be invoked. If this is not so permitted, it will be denial of justice to the 

person who is in possession of authentic evidence/witness but on account of manner of proving, such document is kept out 

of consideration by the court in absence of certificate under Section 65B(4) of the Evidence Act, which party producing 

cannot possibly secure. Thus, requirement of certificate under Section 65B(h) is not always mandatory …” 

Again in case of State By Karnataka Lokayukta Police Station, Bengaluru v\s M. R. Hiremath 22 It is held that, 

failure to produce a certificate under Section 65B(4) of the Evidence Act at the stage when the charge-

sheet was filed was not fatal to the prosecution. The need for production of  such a certificate would 

arise when the electronic record is sought to be produced in evidence at the trial. It is to be noted that 

the dilemma was revived in the case of Shafhi Mohammad v. State of Himachal Pradesh, wherein a Division 

Bench of the Supreme Court differed from the Anvar PV case and held that the requirement of 

certificate under Section 65B is not always mandatory and can be dispensed with, in the interest of 

justice. The Supreme Court, in the case of Arun Pandit Rao Khotkar v\s Kailash Khusan Rao 23 refers the 

issue to the lager Bench by observing that, In view of Anwar P.V. the pronouncement of this court in 

Shafhi Mohammad needs reconsideration. The law therefore needs to be laid down in this regard with 

certainty, while understanding the gravity of the issue of electronic evidence.  
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 2018 Cr.L.J. 3663 
21

 (2018)2 Supreme Court Cases 801 
22

 Criminal Appeal No.819 of 2019 (Arising out of SLP (Crl) No.9009 of 2017) decided on 1 may 2019 
23

 Criminal Appeal No.20825-20826  of 2017 with CA No. 2407 of 2018, & CA No. 3696 of 2018 decided on 26 July 

2019 
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CONCLUSION 

 

It is not only the law laid down in the Shafhi Mohammad Case which requires reconsideration, but also a 

few queries raised in the Sonu Case regarding the prospective and retrospective applicability of 

the Anwar PV Case. There are few gaps which are still unresolved as to what would be the fate of the 

secondary electronic evidence seized from the accused wherein, the certificate u\s 65B of Evidence Act 

cannot be taken & the accused cannot be made witness against himself as it would be violate of the 

Article 20 of the Constitution of India. It is the need of hour that the Central Government to look in to 

the provisions of section 79A of Information Technology (Amendment) Act 2008 & to notify adequate 

number of Examiner of electronic record on urgent basis. To rule out any manipulation at least for the 

purposes of presuming prima facie authenticity of the electronic record. The distinction will have to be 

made that the record created by a party who was adverse interest to the proponent of the record, and 

the record is being prepared by third party to be used against the adverse party. The law also needs to 

address the requirement of the burden being on the proponent to provide testimony as to the author of 

a document to determine whether there was any manipulation or alteration after the records were 

created, The reliability of the computer program that generated the records, and whether the records 

are complete or not. Jurisprudence on this aspect is still under development there is need to lay down 

clear rules either by the Government or else the Hon'ble Supreme Court. 
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“UNDERSTANDING GENOCIDE IN TODAY’S 

CONTEXT”  

AISHWARYA ANITA ARAKAL 
 

INTRODUCTION 

The world history is fraught with instances of human violence perpetrated by humans against humans. 

Since, there was constant disregard of human rights various concepts evolved in the wake of various 

wars to address and compensate the atrocities perpetrated by the aggressor. The term Genocide was 

coined in the aftermaths of the World War II in order to define the destructive human behaviour i.e. 

the Holocaust. The word Genocide was coined for the first time in 1944 by a Polish Lawyer Raphel 

Lemkin. The term Genocide has been a constant in human history after that point in time. However 

there seems to be a need for the term to encompass more within its folds. Further it has been noted 

that in most instances the world community hesitates to term an incident as genocide since it not only 

brings a very large social, political and economic stigma to the country that has been accused of 

perpetrating genocide or harbouring an individual who carried out genocide. 

TRACING THE JOURNEY OF GENOCIDE  

The term genocide was coined by joining of the Greek word „genos’ which means race, nation or tribe 

and the Latin suffix ‘cide’ which means to kill. The initial intention of this word was to conceptualise the 

Holocaust perpetrated against the Jews. To that extent Lemkin in his book “Axis Rule of Occupied 

Europe” defines genocide in the following manner “the destruction of a nation or of an ethnic group 

[…] a coordinated plan of different actions aiming at the destruction of essential foundations of the life 

of national groups, with the aim of annihilating the groups themselves. The objectives of such a plan 

would be disintegration of the political and social institutions, of culture, language, national feelings, 

religion, and the economic existence of national groups, and the destruction of the personal security, 

liberty, health, dignity, and even the lives of the individuals belonging to such groups. Genocide is 

directed against the national group as an entity, and the actions involved are directed against 

individuals, not in their individual capacity, but as members of the national group.”1The irony lies in the 

fact that in the Nuremberg Trials, genocide was not part of the rules that established the Nuremberg 

Tribunal. The major reason this happened was that the concept of genocide did not exist in 

international law at that point in time.  It took almost four years of lobbying by Lemkin in front of the 

United Nation which was a relatively new organization then, to bring about an instrument that 

                                                           
1
 Lemkin, Raphael. Axis rule in occupied Europe: laws of occupation, analysis of government, proposals for redress. 

Washington [D.C.]: Carnegie Endowment for International Peace, Division of International Law, 1944. 
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prohibited Genocide. The United Nations Convention on the Prevention and Punishment of the Crime 

of Genocide, 1948, was considered a historic milestone in international law. The UN  Convention 

defines genocide in the following manner, “In the present Convention, genocide means any of the 

following acts committed with intent to destroy, in whole or in part, a national, ethnical, racial or 

religious group, as such: (a) Killing members of the group; (b) Causing serious bodily or mental harm to 

members of the group; (c) Deliberately inflicting on the group conditions of life calculated to bring 

about its physical destruction in whole or in part; (d) Imposing measures intended to prevent births 

within the group; (e) Forcibly transferring children of the group to another group”2 It is interesting to 

note how the definition changed within a span of four years. The definition given by Lemkin was much 

broader since it was more than just the physical destruction of a group but rather it included attacks on 

the group‟s political and social institutions, culture, national feelings, their religion and religious beliefs 

and the very economic existence of the group. This definition given by him therefore by default 

brought within its ambit all non- lethal acts that were adopted to undermine the living conditions of the 

group. Hence by virtue of this wide definition ethnocide as well as non – lethal acts were also a 

constituent element of genocide.  The definition given in the UN convention on the other hand has 

utilised a very vague approach. The vagueness has been the major cause of many shortcomings. This 

has in the first instance lead to the application of the definition to a variety of unrelated cases, which 

arose due to the excessive emphasis on the physical elements in the definition. Moreover, it is apparent 

that elements listed out in the definition are in reality a mix between lethal and non-lethal acts this give 

rise to instances where individuals who are opposed to certain actions ( such as birth control, 

prohibition of using a particular language in a region etc ) invoking the genocide convention. Further 

the definition protects only four specified groups. There have been debates and criticisms that it is too 

restricted and arbitrary. For the first time the legal definition under the Convention was put to test by 

the two international tribunals in the former Yugoslavia and Rwanda genocide cases. The actual 

application of the definition led to more complications. The most pressing concern of the tribunals was 

who is protected as a „national, ethnic, racial and religious group‟3? In order to reconcile this question 

the conclusion arrived at by the Rwanda Tribunal is that the actual question that needs to be addressed 

is whether the perpetrators have perceived the victims as members of an actual distinct ethnic and 

racial group. The other major shortcoming that was observed was that the legal definition was solely 

focused on the intent of the perpetrator and not really on the success or failure of the actions carried 

out by the perpetrator. Hence, according to the definition there was no need for the whole victim 

group to be exterminated by the perpetrator before the definition of genocide would be applicable. So 

                                                           
2
 The United Nations Convention on the Prevention and Punishment of the Crime of Genocide, 1948, Art.2.   

3
 Ibid. 
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in order to reconcile this anomaly the tribunals held that the perpetrator must have aimed at a 

significant part of the group, which could include the leadership of the group or all the women. .4 

 

WHO ALL SHARE THE RESPONSIBILITY FOR GENOCIDE? 

According to the Responsibility of States for Internationally Wrongful Acts, 2001 under Art.26 it 

has been clearly expressed that genocide is one of the peremptory norms that “are clearly accepted 

and recognized”. 5  If one was to see the undertone of the Genocide Convention as well as 

customary international law, it would be apparent that genocide was a crime that entails individual 

criminal responsibility and it was a wrongful act that comprised of state responsibility. However, 

the trend that has emerged over the last few decades clearly indicates that there has been an 

increased focus on the individual responsibility rather than the state responsibility. The principle 

that guides the individual criminal responsibility was born out of the Nuremberg and Tokyo Trials. 

Further all the tribunals that were constituted after Nuremberg Trials were all aimed at going 

beyond statehood and holding the individual perpetrating the atrocities responsible.  It is 

important and imperative to understand that individual criminal accountability for international 

crimes cannot be used as a substitute for state responsibility. Actually, these two kinds of 

responsibilities are of different nature and complement each other. This scenario is particularly 

true in instances of organized, systemic as well as coordinated violence; all these scenarios are 

inherently genocide. Since, the world has been focused solely on individual responsibility for the 

longest time that there does not exist many precedents where the state is the perpetrator of 

genocide through structural violence like colonialism.  Under the Genocide Convention historically 

the responsibility that has been allotted to the state has been restricted to the prevention of 

genocide and punishing the perpetrators. However in 2007, this underwent a change when the 

International Court of Justice deemed that there exists an obligation on the state not to commit 

genocide. 6   The International Court of Justice in order to determine the attributability of a 

genocidal act to a state laid down the particular test that can be used to determine the same. It held 

that the “the acts of genocide at Srebrenica [could not] be attributed to the Respondent as having 

been committed by its organs or by persons or entities wholly dependent upon it, and thus [did] 

                                                           
4
 Dr. Sweetman, post modernism, Derrida and Différence: A critique,Vol.XXXIX, No.1, (March 1999),International 

Philosophical Quarterly, pp 5-18 
5
 “Report of the Commission to the General Assembly on the work of its fifty-third session” (UN Doc A/56/10) in 

Yearbook of the International Law Commission 2001, vol 2, part 2 (New York: UN, 2001) at 85 [ILC Articles & 

Commentary]. 
6
 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 

v Serbia and Montenegro), [2007] ICJ Rep 43 at para 166 [Serbia 2007]. 
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not on this basis entail the Respondent‟s international responsibility”7.  

 

GENOCIDE’S MISSING VOICES 

There have always been voices which have shaped legal history and the same is the case of genocide. 

The entire drafting process can be divided into three distinct parts. The United Nations Secretariat was 

requested by the United Nations Economic and Social Council pursuant to Resolution 96(I), to create 

the draft of the Convention this was the first part. The second draft was edited by the Special 

Committee that was constituted by the United Nations Economic and Social Council. The third draft 

which during the second half of the 1948 started to face a large number of contentions. The two most 

salient contentions that persisted almost through- out the drafting process which became very vocal in 

the United General Assembly‟s 6th Commission pertained to the inclusion of cultural genocide and the 

forcible transfer of children, initially envisioned as “cultural genocide”. 8 In this context it is interesting 

to note that throughout the entire drafting process including all the negotiations on matters with 

respect to cultural genocide, the indigenous perspective was completely excluded and ignored from the 

discussions. It was apparent that the omission and silencing of the indigenous voices was more than a 

mere oversight on the part of the drafting committees and special committees. Almost all colonial 

states, in fact actively pushed for “cultural genocide” to be excluded from the purview of the 

convention. This was intentional since they had perpetrated this type of genocide contemporaneously 

with the drafting of the convention. Hence, they all argued that it would be better if the protection of 

minorities were addressed through international human rights instruments, since if they were to include 

the idea of cultural genocide within the ambit of the convention this would definitely hinder the 

universal ratification of the convention. The overall outcome of all these deliberations was that the 

draft Article III, which addressed and redressed the issue of cultural genocide, was eventually 

withdrawn during the negotiations at the United General Assembly‟s 6th Commission. Although the 

attempt to enshrine cultural genocide as part of the Convention was defeated, the act of forcible 

transfer of children found its way into the final version under Artcle.2 (e). This is interesting to note 

since when Lemkin originally gave the definition this was envisioned to fall under the broad concept of 

cultural genocide. However, the negotiating countries to the convention thought that it represented 

physical or biological genocide thus it found its way into the final draft.9 This has led to extensive 

debate amongst legal scholars and jurists since it is sometimes perceived as anomalous given the 

drafting history10of the convention. Others see it an opening that can be used to recognise the concept 

                                                           
7
 Ibid at para 395. The Court held that Bosnia Serbs were 1) not 'state organs' of the Serbian government, 2) not under 

the 'direction and control' of the Serb state, and 3) had not received 'aid or assistance' from Serbia. 
8
 UNGA Sixth Committee, 3rd Session, 82nd Meeting, UN Doc A/C.6SR.82 (1948). 

9
 Supra 

10
 William A Schabas, Genocide in International Law: The Crime of Crimes, 2nd ed (Cambridge: Cambridge University 

Press, 2009) at 294 [Schabas, Genocide]. 
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of cultural genocide within the ambit of the Convention.11 In reality the anomaly resides in the inherent 

fact that Indigenous people have to work with norms of international law which was decided and 

drafted by sovereign states who wilfully excluded the Indigenous perspectives in order to serve their 

own interests. The drafting process not only failed to include Indigenous perspective but the various 

interpretations that have been accorded to the definition also fails to address very crucial “gender facts 

of genocide”12. When genocide is viewed through a gendered lens it becomes abundantly clear that 

gender “is woven into the perpetrator‟s planning and commission of coordinated acts that make up the 

continuum of genocidal violence”13. So in particular, a gender destructive act allows the perpetrator to 

maximize the crime‟s destructive impact on protected groups.14 Despite the fact that there exists a co-

dependent occurrence of gender‟s prevalence and its indispensability in the commission of genocide, 

the gendered impacts of genocide has been largely understudied. This has resulted in “the expansive 

female experience of genocide is often reduced to rape and other acts of sexual violence, just as the 

male experience is frequently and erroneously limited to killings.”15 Genocide comprises of both lethal 

as well as non-lethal acts, which includes acts of “slow death”16 and in almost all cases these acts have 

had very specific impacts on women including girls. For the first time the recognition was given to the 

gender specific violence perpetrated under the ambit of the legal definition of genocide in the Rwandan 

genocide. They affirmed that “rape and sexual violence certainly constitute infliction of serious bodily 

and mental harm on the victims and are even, according to the Chamber, one of the worst ways of 

inflict harm on the victim as he or she suffers both bodily and mental harm.”17  Further it was affirmed 

that “rapes resulted in physical and psychological destruction of Tutsi women, their families and their 

communities. Sexual violence was an integral part of the process of destruction, specifically targeting 

Tutsi women and specifically contributing to their destruction and to the destruction of the Tutsi group 

as a whole.”18 It further considered that “[s]exual violence was a step in the process of destruction of 

the Tutsi group - destruction of the spirit, of the will to live, and of life itself.”19 This judgement was 

instrumental in marking the first important step in the recognition of women and girl‟s particular 

experiences during genocide. It led to the understanding that the targeting of victims in a gender-

oriented manner eventually led to the destruction of the very foundation of the group as a social unit. 
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 Claus Kreß, “The Crime of Genocide under International Law” (2006) 6:4 Int Crim L Rev 461 at 484. 
12

 The preamble of the Convention expresses the aim to “liberate mankind from [the] odious scourge of genocide” 

(emphasis added). 
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 Global Justice Centre, “Beyond Killing: Gender, Genocide, & Obligations under International Law” (2018) at 2, 

online (pdf): Global Justice Centre. 
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 Ibid. 
15

 Ibid at 9. 
16

 I.e., acts that does not “lead immediately to the death of members of the group”: see e.g. g. Prosecutor v Clément 

Kayishema and Obed Ruzindana, 95-1-T, Judgment and Sentence (21 May1999) at para 116 (International Criminal 

Tribunal for Rwanda, Trial Chamber) [Kayishema Trial Judgement]. 
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 Prosecutor v Jean-Paul Akayesu, 96-4-T, Judgement (22 September 1998) at para 731 (International Criminal 

Tribunal for Rwanda, Trial Chamber) [Akayesu Trial Judgement]. 
18

 Ibid. 
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 Ibid at para9. 
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In the long term it would leave very long lasting scars which would mar the groups social fabric from 

within leading to the complete disintegration of the group as a whole.  

 

GENOCIDE OR COLONIALISM? 

Colonialism is indeed a unique for of violence which does not easily fit within the definition of 

genocide as it is understood under international law. This is so because of the way that the concept of 

genocide developed over the years, where the major focus was on assigning and establishing individual 

responsibility rather than state responsibility. This lends an explanation as to why the traditional and 

legal understanding of genocide has been considered incompatible with that of colonial genocide. The 

definition that was given by Lemkin only provided the world with a limited prototype of genocide. 

Under this prototype he encompasses a time intensive, mass murder which was calculated and 

coordinated within a nation-state. This action was further well planned by an authoritarian leader who 

espoused an ideological worldview. Although ideologically the definition of colonialism does contain 

many of these elements, the narrow conception of genocide that was accorded to the definition failed 

to give it a true meaning which borrowed the diverse live experiences of other sects of minorities. 

Further, colonial genocide is very slow moving as compared to the other instances which have been 

termed as genocide. The traditional genocide as it is seen in international law as in the case of the 

Holocaust (12 years), the Armenian Genocide (8years) and the Rwandan Genocide (3 months). In 

comparison to this colonial destruction of Indigenous people has taken place insidiously and over 

centuries. The intent to destroy these Indigenous people was not only implemented gradually but also 

intermittently by using varying tactics against distinct communities. The tactics adopted affected the 

lives of the Indigenous communities in different ways ranging from threat to life and security as well as 

violation of their economic, cultural and social rights. Further the non-lethal tactics used were no less 

destructive than the lethal tactics and technically fall within the scope of the crime of genocide. 

However, these tactics adopted in the guise of sovereign governmental policies do fluctuate in space 

and time and in some instances are still on-going. It thus becomes difficult without a clear start or end-

date to quantify colonial genocide. Since, colonial genocide does not really conform to the popular 

notion that exists in the determination of an event as genocide. Moreover, most interpreters of the 

international legal definition of genocide have subscribed to the uncritical view that genocide can only 

be committed in a totalitarian and authoritarian regime. Furthermore, it is inherent in the utilization of 

the definition that there exists a very strong notion that genocide can only possibly be the product of an 

individual mastermind with a deranged reactionary ideology which is unfettered by the safeguards of 

democracy and the rule of law.20 It is true that to an extent racist ideologies play a role in colonialism 

and there are key historical figures who have and who are promoting racist ideologies, which advocate 
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 Dirk A Moses, “Toward a Theory of Critical Genocide Studies” (18 April 2008), online: Online Encyclopaedia of 

Mass Violence [Moses, “Critical Studies”]. 
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for the use of violent physical as well as cultural destruction of Indigenous people. However, the 

reduction of colonialism to individual culpability in reality tends to negate the collective nature of 

“colonial design” 21  and that the reality is that “bureaucratic mechanisms are employed in the 

destruction of culture”22 both in democratic contexts as well as totalitarian contexts.  

 

NEED TO REDEFINE GENOCIDE 

The very basis of what the definition of genocide wishes to address is indiscriminate and systematic 

destruction of members of a group solely because they belong to that group. The genocide can range 

from small (wherein a small number of victims are massacred systematically over a short period of 

time) or large or full scale as was seen in the case of the Jewish Holocaust. What the current existing 

definition fails to address is that genocide can occur in levels or degree. Since the current definition 

specifies „in whole or in part‟ it leads to the belief that any act of genocide no matter how big or small 

can fit in the definition of just genocide. It is important to note that the human mind does not 

perpetrate the exact same amount of violence to each of the victims of genocide. The degree of torture, 

violence, humiliation suffered not only varies from victim to victim but also from perpetrator to 

perpetrator. So to classify all acts under one sweeping head does not really give justice to victims. 

However, the number of victims does not make it any less nor more barbaric but it is essential to take 

into consideration the degrees of violence perpetrated under each instance of genocide. The object was 

to protect all human groups. So in order to achieve that definition there is a need to make the victim 

group inclusive and limit the overall physical elements that ensure the exclusion of ethnocide. Since the 

current definition does not encompass cases where the victims targeted belong to a particular political 

or social group. This change in the definition would enable us to overcome the inherent deficiency in 

the Conventions definition. Under this new change it would ensure that any kind of indiscriminate 

killing of one group, irrespective of the fact that it is war or peace time will be labelled as genocide. This 

will do away with the need to use qualifying terms such as genocidal massacre. However, it is 

imperative that the word „group‟ should be defined in such a manner that the perpetrator should not 

utilize the opportunity to portray a socially acceptable group as an anti-social group in order to unleash 

violence on the group. 

 

 

 

 

                                                           
21

 Pam Palmater, “Genocide, Indian Policy, and Legislated Elimination of Indians in Canada” (2014) 3:3 Aboriginal 

Policy Studies 27 at 28, citing Dean Neu & Richard Therrien, Accounting for Genocide: Canada’s Bureaucratic Assault 

on Aboriginal People (Blackpoint, NS: Fernwood Publishing, 2003) at 8. 
22

 Ibid Palmater.  
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CONCLUSION 

Genocide in not a new concept it has been a part of human history since the very beginning. The only 

difference is the word did not exist then. Over the last few years it has been noted that the cases of 

genocide has dwindled. Is this the actual reality or is this because the atrocities that are taking place 

have been coloured with terms like human rights violations, minority rights violation etc.? It is however 

true that with the changing global scenario there exists a need to re define the concept of genocide 

since the world has changed considerably since 1948. Also there is a need to include the past in the new 

definition as well to include colonialism within the ambit of genocide. Genocide is not a narrow term 

but in reality it is very broad and covers a multitude of the violent human facets that human beings 

portray in their quest for dominance. 
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“EU AND COUNTERING TERRORISM”  

ANANYA AGARWAL & KIM HEAVEN SHAH 

 

INTRODUCTION 

Today, terrorism is considered to be the greatest threat, or at least one of the most pertinent concerns, 

for people around the world, particularly in the West. According to an online survey, 66% of Austrians 

expressed terrorism as one of their major fears (Die Presse, 2016); 71% in Germany listed terrorism 

among their top concerns (Die Zeite, 2017). In a study conducted by Pew Research Centre in May 

2017, most in Europe and North America were found to be actively worried about the rise of Islamic 

extremism (Poushter, 2017). The EU is very active in counter-terrorism related issues since terrorism 

continues to pose significant threats across Europe. In 2016 alone, there were 142 failed, foiled or 

completed terrorist attacks, resulting in 1002 people being arrested for terrorist offences within the 

geographical area of the EU.1 The Council of Europe has played a key role in the fight against terrorism 

by helping develop and reinforce key legal and policing standards in all member nations of the EU to 

prevent and suppress acts of terrorism. Taking a detailed and extensive approach, the Council of 

Europe works to help member States fight terrorism more effectively by strengthening and enhancing 

their national legislation, as well as promote and foster international co-operation. In full respect for 

human rights and the rule of law, the Council of Europe is continuously working to improve 

international co-operation and harmony in bringing terrorists to justice. The Council of Europe 

Committee on Counter-Terrorism is the major body of the Council of Europe activities to combat 

terrorism. Its primary objectives are to oversee and ensure the successful implementation of relevant 

Council of Europe legal instruments while also providing a means for international experts to analyze 

and respond to developments in the counter-terrorism area, including through international standard-

setting.2  

EUROPEAN UNION TOOLS FOR COUNTERING TERRORISM 

The European Parliament, the European Council and the European Commission are the three major 

wings responsible for development and improvement of terrorism and counter terrorism laws and 

policies. The primary role of the European Council is to set the organization's political agenda; 

essentially it is an EU decision-making body rather than law-maker. The European Commission, for its 

                                                           
1
 The Council of European Union, 30 November 2005, Brussels, 

http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2014469%202005%20REV%204 
2
 Council of Europe 

https://www.coe.int/en/web/counter-terrorism 
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part, is the politically independent executive arm of the EU. It draws up proposals for new European 

legislation, and it implements the decisions of the European Parliament and the European Council. 

Additionally, together with the Court of Justice, the Commission ensures that EU law is properly 

applied in all the Member States. Secondly, the EU Counterterrorism Coordinator, who works under 

the Council of the European Union, is “responsible for recommending priority areas of action and concrete policies 

to the Council of the EU … [as well as] improving communication between the EU and third countries on 

[counterterrorism]-related issues” 3. Europol and Eurojust aid member states in terrorism-related matters, 

especially with regard to investigations and prosecutions. Legal assistance is provided through the latter, 

whereas exchange of intelligence is available through the former. A recent institution that is supposed 

to be actively engaged in the field of European counterterrorism is the European Counter Terrorism 

Centre (ECTC), which was launched organisationally under Europol. The ECTC came into being in 

January 2016 following the longstanding EU consensus: 

 “… in the counter terrorism policy context, that a cornerstone for cooperation at EU level was needed to support national 

counter terrorism efforts” 4 

Its main function, according to the Europol website, is to act as a hub to exchange information, 

conduct analysis and coordinate operational support which has led to a significant increase in trust and 

awareness across national counter terrorism authorities. 5  In its first year, the information-sharing 

process has reportedly increased tenfold. In the organisation’s published 1-year report, the ECTC 

boasts about its achievements.  

DEFINING TERRORISM 

The Framework Decision 2002/475/JHA, amended in 2008, provides a common definition of terrorist 

and terrorist-linked offences to facilitate international cooperation, particularly between EU Member 

States in the absence of a universally agreed definition. This framework decision (2002/475/JHA) and 

amending decision (2008/919/JHA) require EU countries to align their legislation and introduce 

minimum penalties regarding terrorist offences. The decisions define terrorist offences, as well as 

offences related to terrorist groups or offences linked to terrorist activities, and set down the rules for 

transposition in EU countries.6 Subsequently, on 7 March 2017, the Council adopted a directive on 

combating terrorism (European Union, European Parliament and European Council, 2015). The new 

rules, which replaced the 2002 Framework, strengthen the legal framework of the EU to prevent 

terrorist attacks and address the phenomenon of foreign terrorist fighters. The new rules, in the form 

of a Directive, strengthen and widen the scope of the existing legislation. 

                                                           
3
 Boutin et al., 2016, p. 11 

4
 (Europol, 2017, para. 2). 

5
 (Europol, 2017, para. 4). 

6
 EU rules on terrorist offences and related penalties, Framework Decision 2002/475/JHA 
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For example, it criminalizes travel within, outside or to the EU for terrorist purposes, such as to join 

the activities of a terrorist group or with the purpose of committing a terrorist attack. The Directive will 

also complement the current legislation on the rights of victims of terrorism.  

 

THE STRATEGY 

The organization's counter-terrorism responses are framed around the EU Counter-Terrorism Strategy 

2005, adopted by the European Council. It commits the Union to combating terrorism globally, while 

respecting human rights and allowing its citizens to live in an area of freedom, security and justice. 

“The Strategy sets out our objectives to prevent new recruits to terrorism; better protect potential targets; pursue and 

investigate members of existing networks and improve our capability to respond to and manage the consequences of terrorist 

attacks.”7 

 It is built around four stands: 

 PREVENT people from turning to terrorism and stop future generations of terrorists from 
emerging; 

 PROTECT citizens and critical infrastructure by reducing vulnerabilities against attacks; 

 PURSUE and investigate terrorists, impede planning, travel and communications, cut off access 
to funding and materials and bring terrorists to justice; 

 RESPOND in a coordinated way by preparing for the management and minimization of the 
consequences of a terrorist attack, improving capacities to deal with the aftermath and taking 
into account the needs of victims. 

This Strategy is subjected to regular review for the purpose of keeping it dynamic and flexible. For 

example, in 2008 the Council adopted an EU strategy for combating radicalization and recruitment to 

terrorism as part of the 'prevent' pillar. This was subsequently revised in 2014 in response to the 

challenge of foreign fighters travelling to Syria and Iraq, which pose a major security threat to the EU 

and its Member States (Council of the European Union, 2014), resulting in the adoption of the EU 

Strategy for Combating Radicalisation and Recruitment to Terrorism of 2014.  

FIGHT AGAINST MONEY LAUNDERING AND TERROR FINANCING 

In 2015, the European Parliament and the European Council adopted Directive (EU) 2015/849, which 

established common rules on the prevention of the use of the financial system of the EU for the 

                                                           
7
 The Council of European Union, 30 November 2005, Brussels, 

http://register.consilium.europa.eu/doc/srv?l=EN&f=ST%2014469%202005%20REV%204 
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purposes of money-laundering or terrorist financing. They believe that flows of illicit money can 

damage the integrity, stability and reputation of the financial sector, and threaten the internal market of 

the Union as well as international development. Money laundering, terrorism financing and organised 

crime remain significant problems which should be addressed at Union level. In addition to further 

developing the criminal law approach at Union level, targeted and proportionate prevention of the use 

of the financial system for the purposes of money laundering and terrorist financing is indispensable 

and can produce complementary results.8 Additionally, as part of its response to the 9/11 terrorist 

attacks in 2001, the organization established a list of persons, groups and entities involved in terrorist 

acts and subject to restrictive measures. Set down in Council common position 2001/931/CFSP on the 

application of specific measures to combat terrorism (2001), these were additional measures adopted in 

order to implement the requirements articulated in Security Council Resolution 1373. This regime is 

separate from the EU regime implementing Security Council Resolution 1989 (2011) on the freezing of 

funds of persons and entities associated with Osama bin Laden, the al Qaida network and the Taliban 

(including ISIL/Da'esh).  

CRITICISM OF THE EU COUNTER TERRORISM POLICIES 

The biggest obstacle in the implementation of the above policies is the Counter Terrorism 

Coordinator’s ineffectiveness. In the aftermath of the Madrid attacks, with the approval of the 

member-states, Solana appointed Gijs de Vries as the EU’s ‘counterterrorism co-ordinator’. However, 

de Vries has virtually no powers, apart from that of persuasion. He has no budget and cannot propose 

legislation; nor can he chair meetings of national justice or foreign ministers to set the anti-terrorism 

agenda. His first job is to define the EU’s counter-terrorism role, and to encourage greater co-

ordination of national policies at the EU level. For example, the member-states and the Council 

secretariat have drawn up an extensive list of over 150 measures that the governments and EU 

institutions should undertake, known as the EU counterterrorism ‘action plan’.16 De Vries audits the 

progress of these measures and tries to cajole the member-states to implement them, but he cannot 

force the governments to act. A plethora of other institutions and committees have a role in different 

aspects of EU counterterrorism policies, and de Vries tries to co-ordinate these. They include not only 

Europol and Eurojust, but also the terrorism working group (which brings together national interior 

ministry officials), a foreign policy ‘working group on terrorism’ (composed of national foreign ministry 

officials) and the police chiefs’ task force. 

                                                           
8
 Directive (EU) 2015/849 of the European Parliament and of the Council of 20 May 2015 on the prevention of the use 

of the financial system for the purposes of money laundering or terrorist financing, amending Regulation (EU) No 

648/2012 of the European Parliament and of the Council, and repealing Directive 2005/60/EC of the European 

Parliament and of the Council and Commission Directive 2006/70/EC 
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“In an area where clarity of roles and responsibilities is vital, we found the structures within the EU for combating 

terrorism complex and confusing.”9 

DISCUSSION OF EU’S FOREIGN POLICY  

The Council of Europe’s main international legal instrument in the counter-terrorism field is the 

Warsaw Convention on the Prevention of Terrorism, 2005. The following is stated in the Warsaw 

convention: 

“THE COUNCIL OF EUROPE Wishing to take effective measures to prevent terrorism and to counter, in 

particular, public provocation to commit terrorist offences and recruitment and training for terrorism; 

 Aware of the grave concern caused by the increase in terrorist offences and the growing terrorist threat; 

 Aware of the precarious situation faced by those who suffer from terrorism, and in this connection reaffirming their 
profound solidarity with the victims of terrorism and their families; 

 Recognizing that terrorist offences and the offences set forth in this Convention, by whoever perpetrated, are under no 
circumstances justifiable by considerations of a political, philosophical, ideological, racial, ethnic, religious or other 
similar nature, and recalling the obligation of all Parties to prevent such offences and, if not prevented, to prosecute 
and ensure that they are punishable by penalties which take into account their grave nature; 

 Recalling the need to strengthen the fight against terrorism and reaffirming that all measures taken to prevent or 
suppress terrorist offences have to respect the rule of law and democratic values, human rights and fundamental 
freedoms as well as other provisions of international law, including, where applicable, international humanitarian 
law;”10 

It lays down guidelines and laws relating to several topics such as public provocation to commit a 

terrorist offence (Article 5), Recruitment and training for terrorism (Articles 6 & 7), Sanctions and 

measures to be taken against the same (Article 11) and Protection, compensation and support for 

victims of terrorism (article 13) amongst others. An Additional Protocol to the Convention on the 

Prevention of Terrorism is designed to address criminal law aspects of the phenomenon of foreign 

terrorist fighters and returnees. The Protocol, which opened for signature on 22 October 2015 in Riga 

and entered into force on 1 July 2017, requires Parties to criminalise taking part in an association or 

group for the purposes of terrorism, receiving terrorist training, travelling abroad for the purposes of 

terrorism and financing or organising travel for this purpose. Based on the Additional Protocol, the 

CDCT also oversees a network to facilitate the rapid exchange of relevant police information for 

terrorist fighters suspected of travelling to or from member States. The Council of Europe Counter-

Terrorism Strategy for 2018-2022 is based on prevention, prosecution and protection. The strategy is 

                                                           
9
 House of Lords, European Union Committee, ‘After Madrid: the EU’s response to terrorism’, March 2005. 

http://www.publications. parliament.uk/pa/ld200405/ ldselect/ldeucom/53/53.pdf. 
10

 The Warsaw Convention, 2005 

https://www.coe.int/en/web/conventions/full-list/-/conventions/rms/09000016808c3f55 
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based on the Council of Europe legal framework and standards and sets out a series of actions and 

tools to assist Member States.  

CONCLUSION 
 

Among other things, there is an opportunity to improve data exchange, police and judicial cooperation, 

and border control. Although many EU instruments and mechanisms are in place for data exchange 

and police and judicial cooperation, with an increase in the use of such instruments and mechanisms, 

those practitioners interviewed for this study still seem to prefer making use of their bilateral trusted 

contacts for international cooperation. Looking ahead, there are three key actions to improve counter-

terrorism. Firstly, greater clarity is needed on those driving the EU counterterrorism policy agenda. 

Mapping out all the relevant actors and their various mandates and focus areas shows a very crowded 

market place, without a clear leader of the pack, unless this role will in the future be played by the 

recently appointed new Commissioner on the Security Union. Secondly, there is a need for more 

structured future foresight studies to better inform the policy making, as well as regular updates of an 

EU-wide cross-sectoral terrorist threat assessment. Finally, better monitoring and evaluation of policy 

impacts is needed to improve their effectiveness and legitimacy, in particular, evidence-based policy and 

law-making. This needs to go beyond the usual suspects and involve citizens and stakeholders with 

transparency throughout the process. To help overcome its institutional complexities, the EU should 

create a cross-institutional body, a European security committee (ESC). The primary role of the ESC 

would be to advise European heads of government on security matters. The chairmanship of the ESC 

should alternate between the EU’s High Representative for foreign policy and the chair of the JHA 

ministerial council. An alternating chair would guarantee that ESC members addressed the concerns of 

both internal and external security decisionmakers. The other permanent members of the ESC should 

include the counter-terrorism co-ordinator, the chief of the EU military committee, the director of 

Europol, the justice commissioner and the head of the EU’s Situation Centre. The chairman could ask 

other officials to attend, such as national intelligence chiefs or the aid commissioner, when relevant. 

The ESC should meet at least monthly, and report to the European Council, the quarterly summits 

which bring together EU heads of government. 
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“ARE MARITIME REFUGEES A THREAT TO 

COUNTRIES SOVEREIGNTY?”  

ANSHUMAN MISHRA & SUCHETA PANDA 
 

 

Immigration of people from one place to another in search of a better life and better opportunities is 

not a new occurrence in human civilization. After the rapid growth of the global population in the 19th 

century, there was a huge demand of resources. People wanted a better life for themselves and their 

families. Because of the unavailability of resources and opportunities, competition grew exponentially 

on an unprecedented scale. The First World War created a huge void in individuals‟ lives, a void that 

could be satisfied if they gained access to better life opportunities. The First World War encouraged the 

ever-accelerating movement of people across borders: The lower class dreamt of becoming the middle 

class, the middle-class dreamt of becoming the upper class and the upper class aspired to more still. 

Human nature has always encouraged us to be dissatisfied with what we have. Consequently, we are 

guided to seek a better life and path of progress and prosperity. We compare ourselves with others and 

seek a higher social status, additional wealth, greater prosperity and a better education. Feelings of 

jealousy and envy have deep-seated roots in our society. All of these combined motivate people to 

move across boundaries and borders by whatever means they find, and for better or for worse. The 

United Nations Convention on Human Rights clearly conveys that the Human Rights is equal for all 

and everyone. Everyone stands equal and the rights are same for all. The Refugee Convention, 1951 

defines a refugee to be any person who has been put under the threat of any sort of persecution, may 

be religious, political or cultural in nature. Every person who has been under any such threat and seeks 

an asylum in a nation, such state is under an obligation to give asylum to such a person. This theory has 

been established under Art. 33 of the Refugee Convention, 1951 otherwise known as the non – 

refoulment theory. The Non – Refoulment theory states that “No person can be sent back to the 

Nation where he has been subject to any sort of persecution, may be cultural, political or religious or 

any other way in that regard.” If any person seeks asylum, it is the state‟s obligation to grant him 

asylum. Initially this principle was applied only to the parties to the convention. In a later stage, it was 

uplifted to the status of International Custom making it an obligation on part of the all the nations to give 

the status of refugee to all the people who seek it. The Executive Committee of UNHCR under The 

Advisory Opinion on the Application of Non-Refoulement Obligations under the 1951 Convention relating to the Status 

of Refugees and its 1967 Protocol‟ says that the protection against refoulement under Article 33(1) of the 

1951 Refugee Convention applies to any person who is a refugee under the terms of the Convention, 

that is, anyone who meets the requirements of the refugee definition contained in Article 1A (2) of the 
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1951 Convention.1 Given that a person is a refugee within the meaning of the 1951 Convention as soon 

as he or she fulfills the criteria contained in the refugee definition, refugee status determination is 

declaratory in nature: a person does not become a refugee because of recognition, but is recognized 

because he or she is a refugee. It also says that the principle of non-refoulement applies not only to 

recognized refugees, but also to those who have not had their status formally declared2. The principle 

of non - refoulement is of particular relevance to asylum-seekers. As such persons may be refugees, it is 

an established principle of international refugee law that they should not be returned or expelled 

pending a final determination of their status. There are two kinds of refugees; land refuges and the 

marine refuges. Migrants and refugees travelling by sea are not a new phenomenon. Desperate people 

in all parts of the world have long risked their lives aboard unseaworthy ships and other craft. Some do 

so in search of work, better living conditions or educational opportunities. Others are seeking 

international protection against persecution, conflict or other threats to their life, liberty or security. 

Often this means placing their fate in the hands of unscrupulous, criminal smugglers. In addition to the 

dangerous conditions in which they travel, many face exploitation, abuse and violence during their 

journey3. In the present time, the refugee matters have become really common as well as a great matter 

of concern. The marine refugees especially are seen with a threat to the country. The marine refugees 

are also normal refugees and have the same right as that of a normal refugee or land refugee4. The mere 

fact that their means of approaching the country where they seek asylum is water doesn‟t nullify their 

claim to seek the status of refugee and get asylum in the country. There are many water locked 

countries i.e. countries are completely surrounded by water on all sides such as, japan, Philippines, 

Srilanka, Australia etc. The people, who move out of these countries seeking for help, can‟t be refouled 

back on the mere ground that they have chosen water way as their means of moving to the nation5. 

International Convention On Maritime Search And Rescue (SAR CONVENTION), 1979 obliges State 

Parties to 6  “ensure that assistance is provided to any person in distress at sea regardless of the 

nationality or status of such a person or the circumstances in which that person is found and to provide 

for their initial medical or other needs, and deliver them to a place of safety.” In respect to this 

convention, there are numerous obligations that have been impliedly applied on the masters of the ship 

thus making it an obligation for the nations as well. The marine refugees are also covered under the 

                                                           
1 Art. 1A(2), Convention Relating to the Status of Refugees of 1951 r/w Protocol Relating to the Status of Refugees of 
1967. 
2 Executive Committee, UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations 
under the 1951 Convention relating to the Status of Refugees and its 1967 Protocol. 
3 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping.  
4 Ingrid Holm, Non-refoulement and national security, FACULTY OF LAW Lund University, Graduate Thesis, Master of 
Laws program, 2015. 
5 ibid 
6 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping.  
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category of people in distress in sea. Therefore it imbibes a responsibility on the master of any ship 

who is passing from there and finds them to rescue them and give them immediate first aid help7 

irrespective of their identity and nationality8.The major incident that occurred in respect of this concern 

was the Tampa Incident of 2001 where a Norwegian Ship named Tampa has rescued 438 asylum 

seekers from the sea. On 26 August 2001, a leaky boat carrying about 450 asylum seekers, mostly from 

Afghanistan, began to sink. It was found by the MV Tampa. The Captain, Arne Rinnan, fulfilled his 

duty as a mariner and picked them up. He planned to take them back to Indonesia where they had 

embarked on their ill-fated voyage of despair. They protested. A small group of them threatened suicide 

if they were not taken to Christmas Island9. The Captain saw that many of the asylum seekers were sick, 

and considered it too risky to return to Indonesia. The Tampa was 246 miles from the nearest 

Indonesian port; it was 75 miles from Christmas Island. It headed for Christmas Island. Captain Rinnan 

radioed for medical help, but none was given10. He entered Australian territorial waters. Four miles off 

Christmas Island he was ordered to stop11. The Cabinet it seems had decided to prevent the asylum 

seekers reaching Australian soil. This odd decision has never been explained, except with the rhetoric 

of “sending a clear message to people smugglers and queue jumpers that Australia is not a soft touch”. 

Plainly, the Government understood that (with an election due shortly) a show of toughness against 

helpless refugees would be electorally popular amongst the large number of Australians who had 

responded positively to aspects of Pauline Hanson‟s unattractive platform12.The importance of that 

aspect of the government's strategy was made clear on 23 October. On that day, Australia learned that, 

a few days earlier, a boat had set sail from Indonesia, bound for Australia. It carried over 500 asylum 

seekers. It sank in mid-ocean, and 353 were drowned13.Australia„s obligations to refugees arriving by 

boat include the granting of basic humanitarian assistance to vessels in distress, the provision of due 

process rights, and the right to petition for asylum in a court of law14. Australia is party to the 1982 

United Nations Convention on the Law of the Sea (UNCLOS), which codified formal international 

rules of sea rescue. Article 98 of UNCLOS pertains to the duty to render assistance to persons and 

vessels in distress: Every State shall require the master of a ship flying its flag, in so far as he can do so 

without serious danger to the ship, the crew or the passengers15:  

1. to render assistance to any person found at sea in danger of being lost;  

                                                           
7 ibid 
8 Ingrid Holm, Non-refoulement and national security, FACULTY OF LAW Lund University, Graduate Thesis, Master of 
Laws program, 2015. 
9 Julian Burnside, REFUGEES: THE TAMPA CASE  
10 ibid 
11 ibid 
12 ibid 
13 ibid 
14 Peter D. Fox, International Asylum and Boat People: The Tampa Affair and Australia's "Pacific Solution", 25 Md. J. Int'l 
L. 356 (2010). Available at: http://digitalcommons.law.umaryland.edu/mjil/vol25/iss1/17 
15 ibid 
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2. to proceed with all possible speed to the rescue of persons in distress, if informed of their need 

of assistance, in so far as such action may reasonably be expected of him. 

This particular matter raised a lot of chaos in the international sphere regarding the fate of marine 

refugees. This isn‟t the only cause, there were several such issues that went on in the media and 

international policies and rights of the refugees. All this is because of the taboo that the people coming 

from the sea are considered to be terrorists. States consider marine refugees as a threat to the 

sovereignty of their state. They fear that allowing such refugees into the state would possibly cause any 

sort of internal disputes or disturbances among the general public as such which made them work in 

such a manner16. The marine refugees are also humans. They also have equal human rights as that of 

any other individual residing in a state. The mere fact that they left their nation in order to save their 

lives doesn‟t nullify the purpose of Human Rights. The Master of Ships usually unseen those on the 

high seas and the nations deny from granting the status of refugees. This is a mere violation of human 

rights, but a lot more than that17. There are many conventions and laws in order to protect the rights of 

refugees, the SAR convention also states the responsibilities of Master of Ship in case they come across 

any refugees or people at distress on the high seas. Even those guidelines are not properly followed18. 

The conclusion is for sure is that the Marine refugees are not a threat to the Sovereignty of the nation. 

The threat to security which is usually claimed by the nations is also not a valid one. But then, who is to 

execute these conventions and who is to give the rights to the refugees is a great matter of concern in 

the present time.    

 

                                                           
16 UNHCR Compilation of Case Law on Refugee Protection in International Law Refugee Protection in International Law, 
March 2008 
17 ibid 
18 Rescue at Sea – A guide to principles and practice as applied to migrants and refugees by International Maritime 
Organisation, UNHCR, and International Chamber of Shipping.  
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“UNIFORM CIVIL CODE- A DEAD LETTER”  

DIVYANSHI PATHAK 

 

INTRODUCTION 

„Secularism, properly understood, is not a bad word. Our Government should not be hostile to religion, but it must remain 

religiously neutral’. 

- Sir Stephen Wall 

The concept of Uniform Civil Code is one of the most arguable issues since decades. It is contended 

that UCC is an act of modern legal development with national integration. Women in the Hindus, 

Muslims and Christians suffer from all form of discrimination on the ground of marriage, divorce and 

inheritance from the inception of codified laws. Though it remained a dead letter under the ambit of 

„Article 44‟ Directive Principles State Policy of the Indian Constitution. As it states that “The state shall 

endeavour to secure for the citizens a uniform civil code throughout the territory of India1”. It is 

imperative for the constitutional makers that these will be taken care by the state. Article 44 of the 

constitution provides Uniform Civil Code in India. It states that “The state shall endeavour to secure 

for the citizens a Uniform Civil Code throughout the territory of India”. Currently, we do have civil 

code and laws in the form of Contract Act, Transfer of Property Act and Civil Procedure Act etc. The 

state has been entrusted with voluminous tasks; however no significant step has been taken by the 

government despite the injustice against gender in numerous ways has been done by haters among 

different religions. Post-Independence India the issue of Uniform Civil Code has been politicized. In 

initial years, the constituent assembly witnessed debates in favour of and against Uniform Civil Code. 

The Indian Constitution makers deferred the implementation of Uniform Civil Code to the next 

generation but the Supreme Court is incessant in reminding the legislature. In the recent case of 

Shayara Bano, the petition has been filed by 35 year old women to ban the draconian practice of Triple 

Talaq and as recently it declared as unconstitutional. The bill has been passed in Lok-Sabha recently 

and we can witness here the victory of upcoming new equal world. Here the question remains the same 

that what change UCC can make and whether it will be a magic solution in weeding out such practices 

which are being considered as oppressive and anti-women not only by people belonging to other 

religion but even group of people belonging to the same religion. The principle of UCC is both 

glorified and criticized by different communities. As they perceived it as anti-secular while others regard 

it as a harbinger of communal harmony and secularism. In another case of Mohd. Ahmad Kahn v. Shah 
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Bano2, where again the issue of UCC has been debated and come up as a major reform in the pretext of 

rights of Muslim women. The personal law comes under Article 13 of the Constitution of India or if 

indeed they are protected under Articles 25- 28 and has been disputed in a range of cases the most 

notable being Narasu Appa Mali3 in 19524 . Since the beginning there is skepticism with regard to 

personal laws on Uniform Civil Code and at the name of preserving the diversity of personal laws, the 

code is never enacted. The sanctity of constitution lies in the fundamental rights and in order to achieve 

this, it is desirable that there shall be uniform codified law to make the system way more robust.  

HISTORY OF UNIFORM CIVIL CODE IN INDIA 

The debate on Uniform Civil Code has been started since the inception of Constitution. It witnessed 

much strong opposition from the Muslim fundamentalists like Poker Saheb and Members from other 

religions. Though it did get support from the Chairman of the Draft Committee and father of our 

Constitution Dr. B.R. Ambedkar along with some prominent journalists like G.S. Iyengar, K.M. 

Munshiji and Alladi Krishnaswamy Iyer amongst others to name a few. Though the Congress had 

promised it would allow Muslims to practice Islamic laws, there was a fear, among Muslims, of a 

possible interference with the Muslim personal laws and they contended that India would not be the 

same again if UCC was to be introduced5. India is a land in which various religions are followed like 

Hinduism, Islam, Buddhism, Jainism, Zoroastrianism, Christianity, Sikhism, etc, to name a few. India 

follows secularism. It is enshrined in our Constitution and was included in the preamble after the 42nd 

Amendment in 19766.  

CONSTITUTIONAL PROVISION VIS-À-VIS UNIFORM CIVIL CODE 

The main provision lies in the fact that instead of a secular nation as stated in the preamble of the 

constitution there is still conflict of interest when it comes to making an integrated nation by enacting a 

uniform code. The directive principles of state policy contained in the part IV (Art. 36-51), as the name 

suggests are mere directions to the State. That means they need not to be mandatorily followed and are 

not enforceable by the Court. They are merely positive obligation on the state which will help in good 

governance7. However here the conflict of opinion among jurists, that from one perspective objection 

has been raised that it is violation of Article 25 and 26 of the Constitution, which provide right to 

practice and profess any religion. However, Article 15 of the Constitution states about the “right to 
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equality” and to fix the hole so as to give precedence to which of the fundamental rights to the 

Constitution of India. In pretext of protection of essence of constitutionality, another pros is having 

this code would ensure national unity and integrity to strengthen the secular nature and at the same 

time putting an end on the gender bias. It is to be noted that the emphasis has been laid only on 

personal laws by making it more gender neutral by declaring the maintenance under Sec. 125 of Cr.PC. 

for Muslim women in the case of Shah Bano to Shayara Bano case by declaring Triple Talaq an 

unconstitutional practice. It can be summed up as that the liberals are demanding this code to govern 

the nation on equal foot despite of any religion, race, caste, sex, creed and tribe etc. to protect the 

fundamental right and Constitutional right.  

 

INTERNATIONAL CONVENTIONS AND UNIFORM CIVIL CODE 

India is a signatory to a number of international covenants and conventions which defines equality and 

defines gender justice for instance the Article 16 of the „Universal Declaration of Human Rights, 1948‟ 

and „Convention of Elimination of All form of Discrimination against Women, 1979‟.  

Article 16 of UDHR- 

(i) Men and women of full age, without any limitation due to race, nationality or religion, have the right 

to marry and to found a family. They are entitled to equal rights as to marriage, during marriage and at 

its dissolution.  

(ii) Marriage shall be entered into only with the free and full consent of the intending spouses.  

(iii) The family is the natural and fundamental group unit of society and is entitled to protection by 

society and the State8. 

However, In India, primarily women under Hindu, Muslim and Christine laws undergo and continue to 

suffer inequalities, discrimination as per the codified personal laws in the matter of marriage, 

succession, divorce and inheritance. Hence, a step towards a gender equality not only in compliance 

with the Constitution, but also with international conventions. On the other hand, Almost all the 

traditional Muslim countries such as Turkey, Egypt, Syria, Morocco, Tunisia, Algeria, Iran, Iraq, 

Indonesia and Pakistan have effected changes in Quranic law and abolished polygamy and restricted 

the right of unilateral divorce granted to the Muslim husband. Yet India continues the evil practices of 

polygamy and divorce at will of the husband9. 

ROLE OF INDIAN JUDICIARY AND UNIFORM CIVIL CODE 

In the post- colonial India, the role of judiciary is truly appreciable; recently numerous judicial 

interpretations paved the way towards Uniform Civil Code. Here the few landmark cases are- 
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State of Bombay vs. Narasuappa Mali10- This case is related to Bombay Prevention of Hindu Bigamous 

Act,1946 , the legislative provisions modifying the old Hindu Law were challenged on the ground of 

violating Article 14, 15 and 25 of the Constitution. The aforementioned Act was intra vires tot the 

Constitution.“Article 14 does not lay down any legislation that the state may embark upon must 

necessarily be of and all embracing character. The State may rightly decide to bring about social reform 

by stages, and the stages may be territorial or they may be community wise, and that the discrimination 

may be by the Act between the Hindus and the Muslims does not offend the equality provisions of the 

Constitution.”11 In another case of Mohd. Ahmad Khan vs. Shah Bano Begum12, where the question was 

pertaining to the responsibility of Muslim husband to maintain his divorced wife. Makku Rawther’s 

Children vs. Manapara Charayil13- In this case, Justice Krishna Iyer opined that there shall be a parallel 

relation between personal law and the Constitution. They must run in accordance with the provision of 

constitutional mandate. It is high time to read the personal laws in the light of the philosophy contained 

in Article 44. Sarla Mudgal vs. Union of India14- In this case, Hon‟ble Supreme Court touched the personal 

laws of Hindu, Muslims and judgment was in favour of the Uniform Civil Code. The Court interpreted 

that Uniform Civil Code is opposed to secularism and will not violate Article 25 and 26. Article 44 is 

based on the concept that there is no necessary connection between religion and personal law in a 

civilized society. Marriage, succession and like matters are of secular nature and, therefore law can 

regulate them. No religion permits deliberate distortion15. Shayara Bano vs. Union of India16. The Supreme 

Court in its judgement, held the practice of Talak-ul-Biddat (triple talaq) to be unconstitutional. After a 

lot deliberation, it was concluded that triple talaq is not an essential religious practice and therefore not 

protected under the provisions of Article 25. This judgement was not about religion, but about rights of 

individual. This recent judgement is often seen as a gateway to UCC17. The Muslim Women and 

protection bill 2019 which makes the practice of instant „Triple Talaq‟ amongst Muslims a punishable 

offence with three year imprisonment, the offence is cognizable and non-bailable.  

 

WHY UNIFORM CIVIL CODE IS NEED OF THE HOUR? 

In India, people belonging to different races, innumerable castes and religious beliefs but still living 

together, by enacting Uniform Civil Code can be a robust step towards national integration. The code 

should apply to all irrespective of the differences. As Article 44 of UCC and Article 37 of the Indian 

Constitution states that it is the duty of the state to apply these principles in making laws. After 70 years 
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 Varuna Chakraboty, Challenging Aspect of Uniform Civil Code in India, 9 IJSER, 1756, 1757 (2018) 
12

 Supra note 2 
13

 Makku Rawther’s Children vs Manapara Charayil AIR 1972 Ker 2 
14

 Sarla Mudgal v. Union Of India AIR 1995 SC 1531 
15

 Supra note 9 
16

 Shayra Bano vs Union Of India Writ Petition (C) No 118 of 2016 
17

 Dhiraj Yadav, Uniform Civil Code: Need of the hour, RMLNLU Constitutional Law and Public Policy Blog, 

23.07.2019, available at https://seclpp.wordpress.com/2019/07/23/uniform-civil-code-need-of-the-hour/  

55

https://seclpp.wordpress.com/2019/07/23/uniform-civil-code-need-of-the-hour/


INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

of independence there is no positive effect, as recently Article 370 has been removed as nation is 

moving towards integration but the challenges are still there to make the country unified in real 

prospects. As intolerance of towards each others can never attain the goal of a common code. The 

social status of women still suffers from inferiority complex even after codification of personal laws. 

The issues of succession and marriage affect women and girl children of all religions equally 18.To 

achieve the true spirit of democracy a uniform code is need of the hour. 

  

SUGGESTION 

According to the pre-existence of personal laws, it is not possible to adapt and bring the change within 

a day or two but over the years pondering on the same issue is not rational. To draw a framework 

towards next generation laws initially an enactment of a Special Act where all communities inspite-of 

any race- religion, case, creed and gender can seek and render justice simply as a human being not any 

labeling. Here, no one is coercing any person to adapt certain laws nor snatching away the core beliefs 

towards their religions and here sentiments can be protected. As the proposal of Uniform Civil Code is 

pending and per se a dead letter since decades. 

 

CONCLUSION 

As said by “Martin Luther King” Jr., „injustice anywhere is a threat to justice everywhere‟. By coming 

up Uniform Civil Code, India can set a precedent for true leadership and egalitarianism for all. To give 

people of a democratic country their inalienable rights, such as irrespective of gender there shall be 

equality, dignity and gender justice for all sects of women, can be a robust step to integrate India more 

than it has ever been since independence. India secularism can be maintained by enacting personal laws 

outside the religion‟s purview. The recently outlawed instant Triple-Talaq is a progressive step towards 

oneness. Religion should be given importance but it must not overpower the fundamental human right 

and cover the life by putting up robust walls upon legislature from encroaching upon that field.  

Women still facing the day to day discrimination due to old biased principles and if not active then 

passive discrimination is still at par not only at home but outside. To develop the scientific thinking 

women should be considered as equal and so what religion says. Developing hate towards one another 

religion can never bring justice, peace and harmony. 
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“INCREASE OF UNDERAGE DRINKERS IN INDIA 

AND THE ADVERSE EFFECTS OF DRINKING”  

FALGU MUKATI 

 

“Alcohol Is Not the Answer to All the Questions” 

 – Mahatma Gandhi 

INTRODUCTION 

Underage Drinking can be defined as drinking at an age that is prohibited by law and the violation of 

which amounts to punishment.1 The legal age of drinking in India varies from 18-25. The government 

has made these laws for the benefit of the youth. Only certain states have a blanket ban on drinking, 

whereas more than half of the states allow drinking but, after a certain age. But these laws are flouted 

very easily. Have you ever wondered as to why there is no blanket ban on alcohol in India? Because the 

revenue earned from imposing taxes on alcohol is a major source of India’s income. In fact, excise duty 

on Alcohol is the second largest source of income for India. In order to make the task easier for people 

to consume alcohol various restaurants, pubs and bars procure Liquor Permits from the registered 

authorities and serve liquor to the consumers. Certain restaurants, pubs and bars ask the customers to 

provide with Age Proof if they desire to consume Alcohol, but there are various devices and apps 

which allow people to change their age once you upload the photograph of your Identity Proof, and 

thus a document with incorrect birth details can be easily created.2 On the other hand, some bars and 

pubs are either illegal themselves or do not ask for age proof which makes the work of underage 

drinkers a cakewalk. Underage Drinking has been widespread in India. It is very a common belief that 

drinking is a symbol of high status. Most of the teenagers believe that drinking will help them in 

confronting difficult times. However, drinking is the most common cause of health problems, crimes 

and much more. As per the report of the World Health Organisation 30% of Indians drink daily. 3 
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CAUSES OF UNDERAGE DRINKING 

Underage Drinking is not only a crime but also dangerous to human health. However, there are various 

causes of as to why teenagers pick the habit of drinking.  

Peer Pressure 

Peer pressure is an increasing and one of the prime causes for increase in underage drinking. The fear 

of being laughed upon, rejected, bullied or humiliated many a times makes a person succumb to peer 

pressure. Peer pressure is very powerful at any stage in life, but it is more influential during the 

adolescent stage. Very often teenagers drink to look cool among their peer group and thus slowly 

become dependent on it. 4 

Parents Behaviour 

It’s a common saying that “children need not be taught as to what is good or bad, they learn themselves 

by observing.” Children are very good observers. They easily pick up the good as well as bad habits 

from the people around them, specially the parents as they are the ones with whom the children spend 

most of their time. Teenagers whose parents consume alcohol have easy access to drinks and thus 

consume at an early age. 5 

Boredom   

There is a common saying that an, “idle mind is a devil’s playground.” Many a times parents are unable 

to give time to their kids, which makes them feel lonely and bored. Thus, many times teenagers who are 

unable to tolerate boredom and loneliness take to drinking to come out of such situation, unaware of 

the fact that drinking would in turn push them towards loneliness and boredom.  

Self – Medication 

Teenage is a phase of life when a person undergoes various changes. Several different emotions take 

toll on a person’s life, some teenagers can confront this phase whereas some are unable to. When the 

teenagers are unable to find a healthy outlet of removing frustration triggered by conflicts at home, 

emotional pain, failure, breakups, and various other reasons then they resort to alcohol as a way of 
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comforting themselves. Alcohol affects one’s memory and emotional response issues. Thus, whether a 

teenager or an adult people often resort to drinking to forget the pain and stress for some time. 6 

Addiction  

Teenagers who drink for the very first time don’t intend to be addicted to it. Very often they start 

drinking during parties or in order to get rid of the stress or to make them feel happier and for various 

other reasons. But after all it’s a drug and one’s going to be addicted to it. Thus, a teenager who initially 

drinks little may go up to drinking heavily and become an addict. 

Curiosity   

The onset of puberty leads to various reforms in one’s body. The teenager tries to understand the 

various changes happening not only in his or her body but also in his behaviour. Puberty brings along 

with itself certain mood swings. This creates a curiosity among the teenagers to try drinking a little. But 

little do they know that this can soon become an addiction. 7  Easy access to alcohol encourages 

teenagers to drink. Several shops sell alcoholic beverages without checking the buyers age, also lack of 

measures on the part of government in the implementation of these laws gives more strength and 

freedom to the youths.  

UNDERSTANDING THE TEENAGE BRAIN  

The brain is already 90 percent to 95 percent of the size by 6 years as compared to an adult brain, but it 

is less developed as compared to an adult brain. The remodelling of the brain begins with the onset of 

adolescent stage. The pre – frontal cortex, the main decision-making part in the brain is not developed 

in an adolescent brain, but in the process of development. The pre – frontal cortex is responsible for 

personality development, logical thinking, organized thinking and short -term memory.  Till then the 

teenagers rely on the part of the brain known as “Amygdala.” This part of the brain helps teenagers to 

take decisions and solve problems. The Amygdala is associated with emotions, aggression, impulses and 

instinctive behaviour. The human brain does not fully develop till the age of 25, but for some people it 

may develop prior the age of 25. Thus, it is necessary to take effective steps in order to ensure the 

healthy development of brain.8  
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IMPACT OF DRINKING ON TEENAGE BRAIN 

The pre – frontal cortex is that part of brain which is yet in the process of development in a teenager. 

Neurotransmitters are chemical messages. Neurotransmitters help the nerve cells to communicate with 

other nerve cells and other cells in the body. Alcohol suppresses the nerve cells thereby disrupting the 

pathways of the nerve cells. Although various parts of the brain are affected due to alcohol the two 

main parts of the brain that are affected during teenage due to alcohol are “Hippocampus” and 

“Prefrontal – cortex.” 9 

Effects on Hippocampus  

The hippocampus is associated with memory and learning. Hippocampus is very sensitive to alcohol 

during teenage life. It is as good as poison for the nerve cells of hippocampus and thus can damage or 

destroy them. Research shows that teenagers who drink alcohol face a reduction in the size of 

hippocampus up to 10 percent. 10 

Effects on Pre – Frontal Cortex   

The pre – frontal cortex is associated with planning, judgement, decision making, impulse control and 

language. Research shows that teenagers who drink have a small pre – frontal cortex as compared to 

those teenagers who do not drink. The pre – frontal cortex contains N-methyl-D-aspartic acid 

(NMDA) receptors. These receptors are very sensitive to alcohol. Thus, drinking alcohol during 

adolescent stage when the pre – frontal cortex has not yet fully developed leads to abnormal 

functioning of the brain. This leads to impulsive behaviour and in turn increases the dependence on 

alcohol. 11 

INCREASE OF TEENAGE DRINKERS IN INDIA 

As per the report of the World Health Organization about 30 percent of India’s population consumes 

alcohol daily. As per the report of Organisation for Economic Cooperation and development (OECD) 

boys under 15 who had not had alcohol went down from 44 percent to 30 percent, and for girls it 

decreased from 50 percent to 31 percent. Alcohol consumption is increasing in the metros, around 45 

percent of class 12 students drink excessively. According to a survey conducted by Associated 

Chambers of Commerce and Industry of India (ASSOCHAM) more than 32 percent of the teens drink 

when they are upset, 18 percent drink in order to get away from loneliness, 15 percent drink when they 

are bored, whereas as high as 46 percent of them drink to get high. The constant surveys and research 

done by various organisations reveal only one thing that although there may be laws passed by the state 
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and national governments for the crime of underage drinking, but there are various flaws in the 

implementation of the same. The team of the leading newspaper Mumbai Mirror conducted a survey in 

some of the posh Bars and Restaurant in Mumbai (which is the 4th largest consumer of Alcohol in 

India), half of the bars did not check or asked for an ID. Not only in Mumbai several other Bars and 

Restaurants all over India serve alcohol without even asking for a valid ID. Thus, over the years there 

has been an elevation of teenage drinkers in India.  12  

EFFECTS OF DRINKING ON HEALTH 

 

Effect on Heart  

Alcohol leads to irregular heartbeat, increased heart rate, weakened heart muscle, heart attack, stroke 

and many more. Heart rate is the number of times the heart beats per minute. Alcohol disrupts the 

process of heart rate. Studies have found that alcohol can cause tachycardia (abnormally rapid heart 

rate), frequent episodes of tachycardia can cause blood clots which leads to heart attack or stroke. High 

blood pressure is a common problem now a days. High blood pressure means when the blood pumps 

with more force then normal.13 Alcohol can lead to High Blood pressure or Hypertension. In such a 

situation the arteries become thick and hard which in turn is a major risk factor for heart attack or 

stroke. The heart plays an important role in providing oxygen and nutrients to various parts of the 

body. The heart can contract due to the muscle present within the heart wall. This muscle is known as 

myocardium, and a damaged muscle is known as cardiomyopathy. Alcohol consumption leads to 

cardiomyopathy. Thus, cardiomyopathy leads to congestive heart failure.  

Effect on Liver  

The liver plays an important role in the functioning of the body. It filters out all the harmful substances 

present in the bloodstream. It also produces hormones, enzymes and proteins which is used by the 

body to ward off infections. It converts the essential nutrients and vitamins into substances that can be 

used by the body. It also produces an enzyme namely bile which helps in the digestion of food. The 

liver tries to process the alcohol consumed however in this process the liver cells get damaged which in 

turn leads to an inflamed liver. 14Alcohol damages the intestine, as a result the toxins present in the gut 

bacteria escape to the liver which also leads to an inflamed liver. Chronic Alcohol abuse destroys the 
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cells of the liver which leads to various diseases such as liver cancer, cirrhosis, alcoholic hepatitis, 

cellular mutation and much more.15 

Effect on Pancreas 

The pancreas performs two important functions. Firstly, it produces digestive juices which helps the 

intestine to break down the food. Secondly it produces a hormone namely insulin which helps in 

regulating blood sugar levels.16 Binge drinking results in the inflammation of the pancreas which leads 

to Pancreatitis. Pancreatitis is a medical problem wherein the pancreas gets inflamed and the cells get 

damaged. 

Effect on Lungs 

Alcohol disrupts the functioning of the immune system in the lungs making it more vulnerable to 

infections. Thus, the alcoholics have an increased risk of respiratory problems such as pneumonia and 

acute respiratory distress syndrome.17 When a person consumes more alcohol the lung cells produce fat 

in order to protect itself from the toxic effects of alcohol, over time this fat accumulates in the lungs 

which leads to problem in breathing and various other problems.18  

Leads to Cancer  

When a person consumes alcohol, the alcohol converts into a toxic chemical acetaldehyde, these 

chemicals damages the DNA and prevents the cells from repairing the damage done. This can lead to 

cancer. Alcohol increases the level of certain hormones in the blood, such as oestrogen. An increase in 

the level of oestrogen leads to breast cancer. Alcohol affects the body’s ability to absorb the essential 

vitamins and nutrients. Alcohol consumption is linked to various types of cancers such as that of 

Mouth, Throat, Voice box, Oesophagus, Liver, Colon and Rectum, Breast, Stomach and various others  

  

CONCLUSION 

Mary Wilson Little quotes, “Almost anything can be preserved in alcohol, except health, happiness, and 

money.” The above quote is indeed true and aptly written. Alcohol consumption is harmful not only to  

teenagers, but also to adults whether male or female.19 However consuming alcohol before the age as 

prescribed by the government is harmful for not only the development of body but also for the overall 
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health of the person.20 Laws are made for the betterment of the youth, and thus they must be followed. 

Although various laws are framed which prevent the teenagers from consuming alcohol but the laws 

are not strictly implemented.21 Thus, the government should take steps to ensure that the laws are 

implemented. Also, the parents should keep an eye on their children, they should educate their children 

about harmful effects and dangers of drinking. Drinking is not a solution to every problem as it is 

thought. 22Carl Jung quotes that, “Every form of addiction is bad, no matter whether the narcotic be 

alcohol or morphine or idealism.  
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“CONCEPT OF NEW SEPARATION OF POWERS 

WITH SPECIAL REFERENCE TO INDIA”  

HARSH RAJ SINGH 

 

INTRODUCTION 

This research paper is basically focused on to explain how the trend in understanding the nature of 

separation of powers has changed from ancient time i.e. from the time of Montesquieu to the present 

modern state. In this modern state the very nature of separation of powers as explained by 

Montesquieu cannot be applied absolutely and also the State is developed from every sphere so as the 

concept of separation of powers. Many theories have been propounded on why the concept of 

separation of powers is needed in the society and in one sentence we can explain the need of separation 

of powers as “Power corrupts and absolute Power tends to corrupt absolutely”. The new doctrine of 

separation of powers tends to deviate from the older concept of separation of powers i.e. Legislature, 

Executive and Judiciary and emphasizes on the other wings or bodies which are unelected and also 

delegated bodies but still they play a vital role in policy making in any democratic society. In modern 

democracies unelected bodies now take many of the detailed policy decisions that affect people‟s lives, 

untangle key conflicts of interest for society, resolve disputes over the allocation of resources and even 

make ethical decisions in some of the most sensitive areas. By contrast, our elected politicians often 

seem ill-equipped to deal with the complexities of public policy. This paper will study the concept of 

“New Separation of Powers” with special reference to India. How the policy making in India is done 

not only by the three wings which we broadly classifies as Legislature, Executive and Judiciary but also 

by the many unelected bodies. This paper will look into the different aspects where these unelected 

bodies influences policy making in India and also what are such different unelected bodies operating in 

India, their accountability and what can be their advantages and disadvantages. 

AN OVERVIEW OF CLASSICAL CONCEPT OF SEPARATION OF POWERS 

Before going into the concept of New Separation Of powers one should have an overview of the older 

concept of separation of powers. The Doctrine of Separation of Power was proposed by Montesquieu, 

a French scholar in a 1747 published book „Spirit des Louis‟ (The spirit of the laws). Montesquieu 

asserted that if the power is concentrated in one hand of a single person or a group of people then it 

will results in a mom democratic or we can say tyrannical form of government. To avoid this problem 

i.e. to avoid and check the arbitrariness of the government he suggested that there should be clear-cut 

division of power between the three organs of the state i.e. Executive, Legislative and the Judiciary. 
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Further Montesquieu explained the doctrine in his own words: 

“When the legislative and executive powers are united in the same person, or in the same body or magistrates, there can be 

no liberty. Again, there is no liberty if the judicial power is not separated from the legislative and executive powers. Where 

it joined with the legislative power, the life and liberty of the subject would be exposed to arbitrary control, for the Judge 

would then be the legislator. Where it joined with the executive power, the Judge might behave with violence and 

oppression. There would be an end of everything, were the same man or same body, whether of the nobles or of the people, 

to exercise those three powers, that of enacting laws, that of executing the public resolutions, and of trying the causes of 

individuals.” 

 The theory of separation of powers signifies three forms of structural classification of governmental 

powers: 

1. The same person should not form part of more than one of the three organs of the 

government. For example, ministers should not sit in Parliament. 

2. One organ of the government should not interfere with any other organ of the government. 

3. One organ of the government should not exercise the functions assigned to any other organ. 

But in India the concept of Separation of powers is not adopted absolutely but with some alterations 

and that we call as the concept of “Check and Balances”. The very same style is also followed by the 

United States of America and we can say that in India the concept of separation of powers is taken 

from the United States.  

SEPARATION OF POWERS IN UNITED STATES OF AMERICA 

The doctrine of separation finds its root in U.S. It forms the underline principle for the American 

constitutional structure. 

Section 1 of the Article 1, vests all legislative power in the Congress, 

            Section 1 of the Article 2, vests all executive power in the President of the United States; 

           Section 1 of the Article 3, vests all judicial power in the Supreme Court. 

The makers of the American Constitution believed that the concept of separation of powers would 

prevent the tyrannical government by making it impossible the concentration of powers in a single or 

group of persons. Accordingly they thought that the balance of power can be attained by the checks 

and balances between separate organs of the government i.e. between Legislature, Executive and 

Judiciary. This separation of powers concept with the principle of checks and balances would prevent 

any organ to become supreme. 
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This doctrine is not expressly mentioned in the Constitution of US. But the constitution incorporates 

certain exceptions to the principle of separation with a view to introduce system of checks and 

balances.1  

SEPARATION OF POWERS IN INDIA 

On a general reading of the constitution of India one can say that the principle of separation of powers 

is incorporated in the constitution. Under the Indian Constitution, executive powers are vested in the 

President, legislative powers with Parliament and judicial powers with judiciary. The functions and the 

powers of the President are expressly enumerated in the constitution itself. Parliament can legislate on 

any matter subject to the provisions mentioned in the constitution and there are no other restrictions 

on its legislative powers. The Judiciary is kept independent and there can be no interference with its 

judicial functions either by the Executive or by the Legislature. The Supreme Court and High Courts 

are given the power of judicial review and they can declare any law passed by the Parliament or the 

Legislature unconstitutional or null and void. By considering these above, some jurists are of the 

opinion that concept of separation of powers is fully incorporated in the Indian Constitution. If we go 

through the constitutional provisions carefully, we will find that the doctrine of separation of powers 

has not been accepted as a whole in our constitution. In India, not only there is functional overlapping 

but there is personnel overlapping too. The Supreme Court has power to declare void the laws passed 

by the legislature and the actions taken by the executive if they violate any provision of the Constitution 

or the law passed by the legislature in case of executive actions. The executive can affect the 

functioning of the judiciary by making appointments to the office of Chief Justice and other judges. 

One can go on listing such examples yet the list would not be exhaustive. 

 

SEPARATION OF POWERS AND JUDICIAL PRONOUNCEMENTS IN INDIA 

The first major judgment by the judiciary in relation to Doctrine of separation of power was in Ram 

Jawaya Kapur v State of Punjab2. The court in the above case was of the opinion that the doctrine of 

separation of power was not fully accepted in India. Further the view of Mukherjea J. adds weight to 

the argument that the above said doctrine is not fully accepted in India. He states that: 

“The Indian Constitution has not indeed recognized the doctrine of separation of powering its absolute rigidity but the 
functions of the different parts or branches of the government have been sufficiently differentiated and consequently it can 
very well be said that our constitution does not contemplate assumption, by one organ or part of the state, of functions that 
essentially belong to another”. 

                                                           
1
 Samantha, YOUNG PEOPLE VERSUS ADULTS. WHAT'S THE DIFFERENCE?, July 9, 2010, 08:00:00+8:00, 

https://www.drugfreeworld.org/drugfacts/alcohol/understanding-affects-on-body.html 

2
 AIR 1955 SC 549 
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Then in Indira Nehru Gandhi v. Raj Narain 3, where the dispute regarding Prime Minister‟s election was 

pending before the Supreme Court, it was held that adjudication of a specific dispute is a judicial 

function which parliament, even under constitutional amending power, cannot exercise. So, the main 

ground on which the amendment was held ultra vires was that when the constituent body declared that 

the election of Prime Minister wouldn‟t be void, it discharged a judicial function that according to the 

principle of separation it shouldn‟t have done. The place of this doctrine in Indian context was made a 

bit clearer after this judgment. The Supreme Court in Keshvananda Bharti v Union of India4 was of the view 

that amending power was subject to the basic features of the Constitution. And hence, any amendment 

tampering these essential features will be struck down as unconstitutional. Beg, J. added that separation 

of powers is a part of the basic structure of the constitution. None of the three separate organs of the 

republic can take over the functions assigned to the other. Hence this further confirmed the opinion of 

the court in relation to the doctrine of separation of power. The doctrine of separation of powers in the 

strict sense is undesirable and unpractical and therefore till now it has not been fully accepted in any of 

the country, but this does not mean that the doctrine has no relevance in the world of today. The logic 

behind this doctrine is still valid. The logic behind the doctrine is of polarity rather than strict 

classification, meaning thereby that the center of authority must be dispersed to avoid absolutism. 

Hence the doctrine can be better appreciated as a doctrine of „check and balance.  

CONCEPT OF NEW SEPARATION OF POWERS 

The Concept of New Separation of Powers in modern democracies like India is the extension of the Classical 

theory of separation of powers propounded by Montesquieu. In modern states the three wings i.e. 

Legislature, Executive and Judiciary no doubt plays the key role in making policies but we cannot 

neglect such institutions who also plays the very important role in policy making. Institutions such as 

NGOs , Mass Media, Pressure Groups, Bureaucracy ( delegated authorities from minister), Central 

Advisory Board of Education , UGC, RBI  etc. Presently these bodies are functioning and helping 

policy making in India. So the question arises whether they are the part of Legislature? We can say that 

they are not as they are not elected bodies but the point is still the same that they are helping or we can 

say that they are making policies in India so from where they are getting the legitimacy? For brevity we 

will call such bodies as unelected groups. From here the concept of New Separation of Powers arises. As 

these unelected groups are also making the policies in the democratic state and they are not the part of 

Legislature. So we can say that classical theory of separation of powers is not applicable in the present 

modern state as it does not cover such unelected bodies. Hence the Concept of New Separation of 

Powers advocates the fourth wing which helps in policy making in the democratic country. The fourth 

wing is the Unelected Groups who are also actively making policies in the modern state. The rise of the 

                                                           
3
 (1975) 2 SCC 159 

4
 (1973) 4 SCC 225 
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unelected bodies reflects the arrival of a new branch of government and a new kind of separation of 

powers in government. The classic separation of powers distinguished between an executive, a 

legislature and a judiciary. If the new separation simply reflected the arrival of a new class of executive 

organization created mainly for administrative or managerial reasons, the new branch would not 

perhaps be too significant. But the new separation stands for something much more fundamental. 

What we are seeing separated out is a new branch within systems of government with a special 

responsibility for the handling and dissemination of information, the analysis of evidence and the 

deployment and use of the most up-to-date empirical knowledge5 . Democratic societies require a 

variety of forms of authority and the new separation of powers represents a major new dimension to 

decision-making in democracies.6 We will now look in the concept that how these unelected groups 

arose, whether they are beneficial, whether they are threat to the democracy etc.  

 

THE RISE OF THE UNELECTED GROUPS 

In recent years, most democracies around the world have seen a striking expansion in the number and 

role of bodies in society that exercise official authority but are not headed by elected politicians and 

have been deliberately set apart, or only loosely tied to the more familiar elected institutions of 

democracy – the parliaments, presidents and prime ministers. The world of the unelected is a hugely 

varied world. Unelected bodies include independent central banks, independent risk management 

bodies, independent economics and ethics regulators, regimes of inspection and audit and new types of 

appeal bodies. In modern democracies unelected bodies now take many of the detailed policy decisions 

that affect people‟s lives, untangle key conflicts of interest for society, resolve disputes over the 

allocation of resources and even make ethical judgments in some of the most sensitive areas. By 

contrast, our elected politicians often seem ill-equipped to deal with the complexities of public policy, 

lightweight in the knowledge they bring to bear, masters not of substance but of spin and presentation 

and skilled above all in avoiding being blamed for public mishaps. The rise of the unelected is spread 

across the democratic world. Unelected bodies take different legal forms and different names are used 

to label them in different democratic settings.7 Also the ministers use to delegate their authorities to the 

groups of people or to a body which functions in policy making and takes important decisions.  

 

THE RISE OF THE UNELECTED GROUPS 

The combined effect of these developments is that bodies set apart from electoral politics now play a 

much larger role in the life of democratic regimes than in previous periods. In practice they may have 

                                                           
5
 Frank Vibert, The Rise of The Unelected Democracy and the New Separation of Powers (Cambridge University Press, 

UK, 2007) 
6 Jon D. Michales, “An Enduring and Evolving Separation of Powers”,115, CLR 515-579(2015) 
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greater impact on people‟s daily lives than the activities of elected politicians. The words of an 

independent central bank governor may carry more weight in financial markets than the words of a 

finance minister and the pronouncements of an independent inspector of schools may carry more clout 

with the public than those of an education minister. Hence we can see that these unelected bodies play 

a very important role in carrying the policy making in any democratic country. Everyday many of such 

unelected bodies gives recommendations, gives their expert reviews which together has a very high 

potential to impact on the people. In modern state we have to recognize such unelected groups and 

there is the dire need of such. These unelected groups have potential and better understanding of 

public issues than any minister and they can tackle with such situations better. While the unelected play 

a much larger role in the life of democracies, by contrast the stature of the traditional elected 

institutions seems severely diminished. Not only do ministers seem to exert less control over public 

policy but Members of Parliament also find themselves further removed from positions of influence 

and less equipped to be able to scrutinize what is going on effectively. Parliaments not only do not 

control governments but do not appear to control the unelected bodies either. 

 

DIFFERENT TYPES OF UNELECTED GROUPS WORKING IN INDIA 

Mass Media 

In modern democratic state, mass media is an important means of communication between the citizen 

and the government, and so helps in shaping their reactions to each other's decisions. On one hand it 

communicates information to the citizens about the decision of the government. On the other hand, 

the media helps the public to articulate their demands and communicates them in political terms. It is a 

source of information for the government. Mostly media is the one which decides or solves the issues 

of the voters .It can force politicians to discuss certain issues and perhaps even propose policy 

regarding certain areas which they otherwise would have left. Media is the “fourth estate” of democracy 

and it plays a pivotal role in ensuring justice and rendering government accountable to the citizens. 

Examples of media are many such as newspapers, new channels and many more. These media such as 

news channel also influences the minds of the people to larger extent in comparison to any other 

sources of media. No doubt there are politically influenced debates which supports to one party or 

other in any manner but these channels are actually influencing the minds of the people and hence 

there by controlling the policy making impliedly. 

 

Think Tanks 

Think tanks are usually the group of experts brought together, usually by a government, to develop 

ideas on a particular subject and to make suggestions for action. In India Centre for Policy Research 

(CPR) is an independent, non-partisan research institute dedicated to improving policy-making and 
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management, and to promoting national development. CPR‟s research covers a number of areas, 

including law, regulation and policy, accountability and governance, urbanization, security, and foreign 

policy. CPR‟s objectives are to develop substantive policy options on matters relevant to the Indian 

polity, economy and society; to provide advisory services to governments, public bodies and other 

institutions; and to disseminate information on policy issues through various channels. The governing 

board of CPR consists of various public figures from Indian government, academia, and industry. 

CPR‟s focus on public policy is forward looking. It concentrates on issues whose trajectories are set to 

raise significant challenges for India in the coming years. Prominent among these are issues of India‟s 

relations with the world, the nature and impact of social and economic development, and questions 

pertaining to the relationship between the state and citizens in the context of India‟s evolving 

democracy. By going through this we can clearly see the role of such Think Tanks in policy making in 

India. 

 

Commissions Or Expert Committees: (Ad Hoc) 

Apart from Boards and Commissions, which are permanent in nature, the government also constitutes 

ad hoc expert committees or commissions to seek recommendations regarding administrative reforms 

and policy initiatives. For example, in the field of education, the Government of India constituted the 

University Education Commission under the chairmanship of Dr. S. Radhakrishnan and the Secondary 

Education Commission under the chairmanship of Sri L.S. Mudhuliar and the Indian Education 

Commission, under the chairmanship of Sri D.S.Kothari . The recommendations of these commissions 

in the field of education provided the basis for various policy initiatives by the government. Notable 

among the policy initiatives was the INPE-1968. It was almost a precedent in the field of education to 

formulate the policies based on the recommendations of the commission. Here we can clearly see that 

how these ad hoc commissions help or influences policy making in India. 

 

Bureaucracy 

Public servants at the top management level assist the ministers in policy making. They are recruited, in 

theory, to serve ministers by carrying out their decisions. Yet, in reality, they exercise much more power 

in the making of public policies than the formal description of their responsibilities suggest. The 

bureaucracy, in the developing countries, plays a dominant role in policy making, because of the 

underdeveloped nature of the political system. 

 

Pressure Groups 

Organized groups or association of workers, farmers, teachers, students, traders, civil rights groups, 

environmental action groups and other non -governmental organizations articulate their demands 

70



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

through various channels. Influential groups pressurize and adopt lobbying techniques to influence the 

policy decisions 

 

Central Advisory Board Of Education (CABE) 

The proximate nature of the central government's efforts to formulate and implement National 

Educational Policy by coordinating federal units can be illustrated by the activities of the CABE in a 

few notable policy areas. The CABE was established under the British Raj in 1920 to bring about union 

state co-ordination in education. The Government of India revived and reorganized the CABE in 1986 

after a gap of nearly sixty years. CABE played a major role in the development of every national policy 

and programme since its inception e.g., Plan Of Post –War Educational Development, National Policy 

On Education, 1968, National Policy on Education 1986, its Programme of Action as well as their 

revision. 

 

University Grant Commission (UGC) 

The UGC is a statutory body of the union government to discharge its constitutional responsibilities 

viz. coordination and maintenance of standards of University and Higher education. It was conceived 

as a professional arm of the Ministry Education whose recommendations and guidelines were binding 

in nature. UGC carries out many important functions such as to advise the central or state government 

on the allocation of grants to universities for any general or specified purpose out of the consolidated 

fund of India or the consolidated fund of the state as the case may be or to recommend to any 

university the measures necessary for improvement of university education and action to be taken by 

way of implementation. 

 

The All India Medical Council (AIMC) 

This is a powerful coordinating agency set up in 1933, through a law enacted in the center according to 

entry 26 of list III. Among its notable powers are recognition of medical qualifications granted by 

universities or medical institutions, laying down minimum standards for medical education and other 

supervisory functions. This professional body has been able to maintain harmonious relations with 

universities and medical colleges. It interacts with the central government and states concerned 

continuously. 

 

Indian Council For Social Science Research (ICSSR) 

The ICSSR is to promote research in social sciences, identify and develop research talent, provide 

support to research projects, build up the infrastructure facilities for social science research and 

development of professional organizations.  

71



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

These were some of the unelected bodies which play a significant role in policy making in any modern 

democratic country. The above cited bodies do not only give their recommendations, but evidentially 

influences the people and thereby the Parliament has to legislate accordingly with the recommendations 

of these bodies. Here we can say that no doubt there is no direct legislation by these bodies in 

sometime but there is an indirect way of legislation by these authorities. 

 

ADVANTAGES OF SUCH UNELECTED BODIES 

Comparatively More Skilled 

These unelected bodies are comparatively more skilled and equipped than our ministers sitting in the 

Parliament. These bodies possess a sound empirical knowledge which is required to deal with complex 

issues and problems in the modern state. We can say that these bodies are practically very competent to 

deal with such issues as they are much more developed and skilled than others. In today‟s world, 

problem solving and policy making shall be done by empirical method as the complexities are so wider 

that such problems can‟t be solved by theoretical style of notions. 

 

Independent Bodies 

By saying that theses bodies are independent we actually means that they can go to the any extent in 

solving the public issues and not being biased for their own profits and advantages. These bodies 

actually work like magic when they do not consider or works for their own advantage. Point behind this 

is that these bodies impact the people very broadly hence they get the support of the people for their 

policies recommendations quickly and effectively. 

 

DISADVANTAGES OF SUCH UNELECTED BODIES 

Not Accountable To The Citizens 

Whenever these bodies formulate policies, majority of them are not accountable to the citizens. 

Accountability here means that whenever any wrong decisions are made by such bodies than in such 

situations can there be any liability of such bodies towards the public at large? In my opinion these 

bodies are not accountable at all to the public. One may say that many of such bodies are delegation of 

powers by our minister and hence we have elected the ministers so their delegations are also impliedly 

elected by us. But this narrow down concept is wrong as many or I can say most of these bodies are 

working independently in our democratic system. I am concluding this aspect by considering them as 

threat to democracy because where there is no accountability it amounts to dictatorship or tyranny. 
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May not be qualified 

Though in general parlance we consider these bodies highly qualified and skilled but what will happen if 

they are not qualified to tackle such public issues. Because one thing is clear by so far that these bodies 

influences the general public but we should not forget that there is no accountability of such bodies 

towards general public at large. So there unqualification can be a danger to the nation and policy 

formulations. 

 

May be Politically Polarized  

Political biasness is common in today. These bodies may be politically biased towards one or the other 

political party. Also the political parties are aware of the great impacting nature of such bodies on the 

people that these political parties may use them to fulfill their political agendas. Without quoating the 

name of any news channel we know that one or the other news channel‟s owner is the political party or 

member of such party. Polarized news channel can within 30 minutes create such huge impact on 

general public and hence rendering political benefits to such party. Many of the channels which tried to 

critically examine the government policies were banned from going live on air!! 

 

Independence may to lead to corruptness 

As the new concept of separation of powers deals with policy making by such unelected institution, 

there is a need to check the independence of such unelected bodies. As the statement made by Lord 

Acton that “Power tends to corrupt, absolute power corrupts absolutely”, the independence of such 

bodies shall be checked and limited otherwise they will tend to corrupt and will danger our democracy.  

 

CONCLUSION 

This research paper has tried to examine the concept of “New Separation of Powers”. How in modern state 

the concept has changed i.e. from the classical Montesquie definition of separation of powers to this 

new concept of separation of powers. The role of unelected has been exhaustively dealt in this paper. 

The role of such unelected bodies in policy making is very important in modern state, as they possess 

empirical knowledge which our minister lacks in dealing with modern complexities of problems. 

Because of such involvement of unelected bodies in policy making the classical doctrine of separation 

of powers is not applicable as the distribution of powers is not confined to the only three wings of 

government now as these unelected bodies are also making policies in the democratic society. And also 

in India the concept of separation of powers was not accepted in totality rather with checks and 

balances. But in my opinion the independence of such bodies shall be curtailed to some extent 

otherwise they will tend to be corrupt. Also their accountability shall be questioned and these bodies 

shall be made accountable to the general public at large otherwise it may be a danger to the democracy. 
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Concluding my views on the concept of new separation of powers, the role of such unelected bodies is 

very crucial in the modern democracies like India. The influence of such bodies is really necessary to 

keep up the modern demands of the society and to resolve the complex issues and problems with their 

empirical knowledge and skilled qualifications as we can see our parliamentarians are not so competent 

to tackle such complex issues. But such unelected bodies can‟t be left uncontrolled and there shall be 

some check and balance on such unelected bodies. 
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“THE CRYPTIC CASE OF CRYPTOCURRENCIES: 
HISTORY AND THE ROAD AHEAD”  

HIMANI SINGH 
 

INTRODUCTION 

The year 2017 saw a meteoric rise and fall of ‘Bitcoin’ worldwide. Bitcoin is a purely peer-to-peer 

version of electronic cash that would allow online payments to be sent directly from one party to 

another without going through a financial institution.1 Bitcoin is the first decentralised cryptocurrency, 

with the second cryptocurrency, Namecoin, not emerging until more than two years later in April 2011. 

Today, there are hundreds of cryptocurrencies with market value that are being traded, and thousands 

of cryptocurrencies that have existed at some point.2 Unlike traditional payment networks, no central 

authority controls the Bitcoin network. Rather, a decentralized system of computers around the world 

confirms transactions by competing to solve increasingly difficult mathematical puzzles.3 The promise 

of Bitcoin is that it puts control in the hands of everybody participating in the Bitcoin system and does 

away with all the potential risks and inefficiencies that come along with centralizing the information 

with a repository. 4  Unfortunately, the same has also proved to be a disadvantage of the 

cryptocurrencies as witnessed in recent times. The adaptation of cryptocurrencies in the financial 

markets has attracted some serious limitations and the world at large is brainstorming to bring the 

troubled industry under a semblance of control. This essay is divided into four parts that explore the 

factual and legal gamut surrounding cryptocurrencies around the globe. The first part discusses the 

history and emergence of cryptocurrencies. The second part talks about the nagging difficulties 

blocking the recognition of cryptocurrencies worldwide. The third part highlights the actions taken by 

the Indian government to address the issue of rising popularity of virtual currencies. Last, but not the 

least, the fourth part of the essay provides for prospective actions by G-20 nations and a 

comprehensive model framework for adoption by India, to address the obstacles highlighted in the 

second part. 

EMERGENCE OF CRYPTOCURRENCIES 

The emergence of cryptocurrencies and blockchain technologies is part of a broader wave of 

technologies that facilitate peer-to-peer commerce, individualization of products, and flexibilization of 

                                                           
1
 Satoshi Nakamoto, Bitcoin: A Peer-to-Peer Electronic Cash System, BITCOIN.ORG (Jan. 9, 2009).  

2
 Dr Garrick Hileman & Michel Raus, Global Cryptocurrency Benchmarking Study, UNIVERSITY OF CAMBRIDGE, 

JUDGE Business School (2017).  
3 
Fatima Al-Fahim, The Bitcoin Paradox – The Oxford Student, UNIVERSITY OF OXFORD (Jul. 21, 2017) 
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production methods. This wave progressed slowly but steadily in the late 1970s, by a group of 

cryptographers, who later came to be known as ‘Cypherphunks’. In the 1980s, Dr David Chaum wrote 

extensively on topics such as anonymous digital cash and pseudonymous reputation systems.5 Over the 

next several years, these ideas coalesced into a crusade, and the ‘Cypherphunk Movement’ took off. The 

first attempt at anonymous transacting system was made by Dr. Adam Back in 1997 when he 

created ‘Hashcash’. In the following year, Wei Dai published a proposal for B-Money. In 2004, Hal 

Finney created reusable proofs of work which borrowed from the principles of Backs’ Hashcash. In 

2005, Nick Szabo published a proposal for ‘Bitgold’  which built on the ideas developed by Hal Finney 

and various other projects.6 For a variety of reasons, this wave gained traction after the global financial 

crisis, about a decade ago.7 The years leading up to the creation of Bitcoin had seen the world immersed 

in an economic downturn with the years of 2007/2008 known as the global financial crisis.8 The 

collapse of American investment bank Lehman Brothers sparked an economic downturn which was 

felt throughout the entire world. The crisis has since been attributed to a range of different factors, all 

of which were greatly exacerbated by irresponsible behaviors exhibited by banks, specifically by way of 

excessive risk-taking.9 The world was ready for financial alternatives and Bitcoin arrived on the scene as 

a viable alternative to the world’s more traditional financial systems.10  In 2009, the Bitcoin made its 

first, fully functional appearance11 when Satoshi Nakamoto published the first Bitcoin specification and 

proof of concept in a cryptography mailing list.12 Several types of cryptocurrencies have emerged in 

financial markets since then. In 2016-17, ‘Bitcoin’ prices rose up again and skyrocketed to as high as 

USD19,783.0613; while other cryptocurrencies like Ethereum and Cardono also competed well. The 

immediate price rise could be attributed to several factors such as sustained strength, rising inflows, 

media coverage etc. 14  The prices eventually started falling as fast as they rose due to immediate 

regulatory measures taken by countries with vast bitcoin markets like USA, UK, and India etc., and that 

influenced the global market immensely.  
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CHALLENGES AND VULNERABILITIES 

The question of whether cryptocurrencies can really be treated as currencies, despite the ‘eponymous’ 

suffix, has baffled every nation. Like all great ideas, cryptocurrencies also come along with several 

vulnerabilities and challenges. Many of these challenges are linked to the underlying technology but also 

include legal, economic and social factors. 15  Some of the key issues are highlighted hereinbelow: 

Decentralization & Volatility: There is no central authority that regulates the price of cryptocurrency, but 

the currency itself. The decentralized organization of markets without trusted intermediaries can be 

very costly, and the volatility of the value of cryptocurrencies is a big obstacle to their becoming an 

alternative to legal tender.16  Money Laundering & Financial Terrorism: Decentralization gives crypto-asset 

transactions an element of anonymity, much like cash transactions. The result is a potentially major 

new vehicle for money laundering and financing of terrorism. 17  Various instances of illicit use of 

cryptocurrency have recently come to light like drug trafficking on Silk Road, embezzling of customer 

funds at Mt Gox etc18.Misuse of Technology: Since cryptocurrencies are mined and transacted on the 

internet alone, they are vulnerable to online sharks i.e. hackers, waiting for the right time to dig in their 

claws on consumer’s money. Recent examples are hacking of Slovenia based virtual currency company 

– NiceHash, cyberhacking through the WannaCry virus etc.19 Taxation: The key challenge with respect 

to taxation is how to categorize cryptocurrencies and specific activities involving them; whether the 

profits earned through cryptocurrency is income or capital gains. Further, due to their pseudo 

anonymity, cryptocurrency can easily be employed for the purpose of tax evasion by means of hiding 

assets. Online route of bringing and storing of cryptocurrencies makes it easier to bring them across 

border checkpoints, where they can be cashed out when inside the country, effectively evading border 

taxes.20 At first blush, the prospect of cryptocurrencies appears to be an innovative idea; however, on a 

closer look, the gaps that tag along, paint a different picture.  
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CRYPTO CLAMPDOWN IN INDIA 

Countries across the globe have addressed the challenges relating to cryptocurrencies 21  by either 

enacting specific laws recognizing and regulating the cryptocurrency markets (Belarus, Jersey and 

Mexico), or by allowing the markets to exist but without issuing industry specific laws (Brazil, 

Argentina, France) or by taking steps to restrict the cryptocurrency markets, mainly by barring financial 

institutions within their borders from participating in them (China and Iran) 22 . The Indian 

government’s approach has been extremely guarded in this regard. In 2013 and 2017 respectively, the 

Reserve Bank of India (RBI) vide its press releases23 cautioned users, holders and traders of virtual 

currencies about the potential financial, operational, legal, customer protection and security related risks 

that they exposed themselves to since, ‘the creation, trading, or usage of virtual currencies including 

bitcoins, as a medium for payment are not authorized by any central bank or monetary authority.’ In 

December, 2017, the RBI further cautioned that it has not given any authorization to any entity to 

operate such schemes or deal with any virtual currency and anyone dealing with virtual currencies will 

be doing so at their own risk.24  In April, 2018, RBI specifically directed all the entities regulated by it to 

cease facilitating businesses and individuals dealing in virtual currencies within three months, including 

operating on exchanges. 25  This decision was taken after the first inter-disciplinary committee 

constituted by Ministry of Finance, supposedly suggested such a ban on crypto-trading 26 . Several 

cryptocurrency exchanges approached the Supreme Court of India to stay the aforesaid RBI circular 

but to no avail27. In light of the growing discontent amongst virtual currency enthusiasts, the Ministry 

of Finance constituted a second multidisciplinary committee to examine the virtual currency framework 

in India and prepare draft regulations to govern the same. As on the last date of hearing in the Supreme 

Court, the government has informed the court that the second multidisciplinary committee constituted 

by Ministry of Finance28 is still deliberating on the existing framework on cryptocurrencies.29 The apex 
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court is awaiting the report of the said Crypto-panel, likely to be released in February 2019 and the final 

verdict is expected to be delivered thereafter.  

 

REGULATING THE UNREGULATED: G-20 NATIONS AND MODEL 
FRAMEWORK FOR INDIA 

On November 30 – December 1, 2018, the G – 20 nations, the group of world’s twenty biggest 

economies, including leading economies like USA, UK, EU, India etc came together and decided to 

regulate cryptocurrency transactions.30 The regulations shall be in line with the recommendations of the 

Financial Action Task Force - an intergovernmental body formed to fight money laundering and 

terrorist financing.31 The G-20 summit has also called for a taxation system for cross-border electronic 

payment services.32 It is a delight that nations around the world are working towards building a non-

bank financial intermediation to ensure that the potential benefits of technology are realized while risks 

are mitigated. The Indian government too, intends to use blockchain proactively to usher in digital 

economy33. Therefore, I propose the following three-phased model to make the blockchain skeleton 

more resilient in India: 

Phase-1: Setting up a System – Cryptocurrencies should be recognized as a type of commodity, as opposed 

to recognizing as ‘currencies’. The term ‘crypto-assets’ should be defined in a statute that facilitates 

peer-to-peer trading of ‘crypto-assets’ vide ‘crypto-exchanges’. An operational and regulatory framework 

should be set up providing for:  

(i) specific authorizations required for setting up of ‘crypto-exchanges’,  

(ii) ongoing obligations of crypto-asset service providers as well as receivers,  

(iii) Foreign exchange and taxation liabilities on subscription, sale and transfer of cryptocurrencies 

by Indian/ foreign holders, inside/ outside the Indian territory, and  

(iv) sanctions in case of violation of provisions of the said statute.  

Phase-2: Checks and Balances – A central regulatory body shSould be set up to monitor the transactions 

that take place vide the ‘crypto-exchanges’ to check for volatility, money laundering and financial 

terrorism. The National Cyber Defense Research Centre (NCDCR) should undertake a risk assessment 

exercise to identify the cyber vulnerabilities in transacting through ‘crypto-exchanges’. To address the 
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said vulnerabilities, an extension of the framework established in Phase-1 should provide for mandatory 

‘protective norms’ set by NCDRC, to be followed by every ‘crypto-exchange’ to avoid cyber hacks.  

Phase-3: Gearing Up for Future – A ‘regulatory sandbox’34 should be created for testing new blockchain 

products (Ethereum, Laxmicoin, Cardano, EOS etc) in the same format as constituted by the Financial 

Conduct Authority in the United Kingdom for fintech products. It should be a type of ‘safe space’ 

where the blockchain products can be tested within a section of people in a relaxed regulatory zone, 

before releasing in the financial markets. This will enable the regulators to assess the performance of 

these products in an orderly fashion and timely identify the risks associated with them.  

 

CONCLUSION 

The rising popularity of cryptocurrencies indicates transforming and exciting times ahead for global 

finance. The disruptive challenges arising from their decentralized nature and technological advances 

have made virtual currencies infamous. However, there is no doubt that technology enthusiasts will 

leave no stone unturned in coming up with revised and more developed models of cryptocurrencies in 

future. Cryptocurrencies saw light of the day when the world was undergoing a financial turmoil; and if 

a situation remotely similar arises, cryptocurrencies will rise again like a phoenix from the ashes. I 

believe that instead of getting overwhelmed and staying unprepared for financial upheaval; it is more 

prudent to formulate effective strategies in advance and experiment with cryptocurrencies in a 

controlled environment. The countries should focus on combating the systemic risks associated with 

this nascent industry while keeping in mind the concerns of cryptocurrency enthusiasts. Only then the 

time will come when cryptocurrencies can spread their wings and fly; and with effective regulatory 

policies in place, only sky can be the limit! 
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“JUVELINE DELINQUENCIES: LAW AND 

JURISPRUDENCE”  

MAYURI MILIND KALEKAR 

 

“There can be no keener revelation of a society’s soul than the way in which it treats its 

children.” 

- Nelson Mandela 

 

INTRODUCTION 

The Juvenile Justice System or JJS in India caught attention during British rule. JJS and correctional 

measure was the fortunate direct result of western philosophy and development of law reforms. Owing 

to doli incapex, the youth often come in conflict with law and get themselves to commit a crime. Earlier, 

there was no pinch of leniency to children and they were thrown in jail ruthlessly. In the nineteenth 

century several penologists prescribed fair and equal punishment for both adult and Juveniles. History 

reveals that, juveniles were hanged and imprisoned. The records reveal that, in 1833, death sentence 

was passed on nine years of child for stealing goods costing two pence.1Studies found that children 

should be given correctional measures instead of penal measures. India being a signatory to UNDH 

and a member of UNO, have applied the international law standards to minor delinquencies. A “child” 

means an individual who has not attained the age of 18 years and is not mature enough to understand 

that what is right and wrong. In modern era, the penal laws of most countries have adopted a principle 

of „doli incapex2’. Children are the foundation of the nation; they are the reflection of future. Every 

country has some special provisions for children and to protect them from crimes. It is a major 

problem when the minor starts developing criminal delinquencies and gets into law and order trouble. 

As a kid, a person is considered not mature enough to understand the repercussions of the things he is 

doing. The relationship between crime and age is inversely proportional and it is regarded as a universal 

phenomenon 3 Under the Indian Laws, Section 2 (k) of the Juvenile Justice (Care and Protection of 

Children) Act, 2015 (referred as JJ Act) juvenile is a person who is above 16 years. Prior to JJ Act of 

2015, the age bar for juveniles were 18 years (Juvenile Justice (Care and Protection of Children) Act, 

2000, 2006, 2012). In fact, the age of the juvenile under the Indian legislations has taken variations. It 

varies from 14 to 18 years under various laws and different Indian states. The frightful incident of 
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“Nirbhaya Gang Rape Case”, on December 16, 2012 which sends chills down the spine shocked every 

citizen and put legislators to doubt the laws regarding Juvenile delinquencies. The reason for the doubt 

was the accused, who was just six months short to attain the age of 18 years was a rapist. Minor‟s 

involvement in the heinous crime forced the Legislation to introduce a new law and thus, Indian 

Parliament came up with a new law which is known as “ Juvenile Justice ( Care and Protection), 2015( 

JJ, 2015). The JJ, 2015 was passed by Lok Sabha on 7th May, 2015; was passed by Rajya Sabha on 22nd 

December, 2015 and received Presidential assent and came into force on 31st December 2015. Under 

the 2000 Act, any child in conflict with law, not considering the type of offence committed, may spend 

or be punished for a maximum of three years in institutional care (special home, etc.) The child cannot 

be given any penalty more than three years, nor be tried as an adult and be sent to an adult jail whereas 

the act of 2015 treats all children under the age of 18 years in a similar way, except for one change. It 

states that any 16-18 year old who commits a heinous offence may be tried as a normal adult. The JJB 

shall assess the child‟s understanding capacity of the consequences of the crime. On the basis of this 

assessment, a juvenile‟s court will determine whether the child is fit to be tried as an adult or not. The 

new act has a provision which lays down for JJBs to include few psychologists and sociologists which 

would decide upon whether a juvenile criminal in the age group of 16-18 can be tried as adult.  

REASONS FOR JUVENILE CRIMES 

There 3 kinds of factors which includes Social, Psychological and Biological. 4 

SOCIAL 

Disintegrated Family :- Disintegration of family members and negligence in parental control is also a 

major cause behind the increasing rates of juvenile delinquency 5 . In normal cases the trauma of 

separation of parents, non- supervision by the elders, lack of love or attention and adoptions are the 

major factors of juvenile delinquency. The family feuds within the family create a violent attitude 

around the child and hence give a rise to the abnormal criminal phase in his mind.6 A person becoming 

aware of the fact that he is adopted might also lead to a psychological trauma about his identity and that 

might lead to violent behavior.7  

Migration :- Desertion and destitution of minors to slums areas brings them in contact with some anti – 

social elements of society that comes alongside with illegal activities such as prostitution, smuggling of 

drugs or narcotics etc which affects the mentality of the minors. The mental company will degrade the 
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quality of the minor8. Even migration to better or similar places can affect a minor as children are 

attached to the place or the people at the place of living 9 and detachment from them could increase 

mental aggressiveness.10 

Poverty and Unemployment:- Poverty makes a person “slave” by making him do unthinkable acts. The 

lack of money or the incomplete desires of the minor are tried to fulfil by them by stealing, mugging, 

etc. The absence of fulfilment of desires creates frustration in the minds of the minor. Unemployment 

creates insecurities. The responsibility of the family is on the juvenile‟s wages and salary at times, but 

because of unemployment he cannot fulfil others wishes. This creates mental tensions.11 

Drug Addiction:- Comsumption of addictive drugs and alcohols intoxicate the person and hence he 

doesn‟t understand the repercussions of the tasks done by him when high or drunk. Alcohol has 

proved to increase the aggressiveness of a person thus increasing the chances of violent crimes.12 

Low education :- Education promotes civilization. Lack of civilization fuels crimes. The minors, who 

are deprived of their right to education, will not have a clear understanding of the right and wrong. 

Minors without education means ignorance by them of even the basic laws, and ignorance of it would 

lead to commission of crime unknowingly.13  

PSYCHOLOGICAL  

Ego :- Freudian‟s concepts of id, ego and super-ego tells us about minor delinquencies. When the id 

(the child element) becomes too strong, and the super- ego becomes weak (the socially taught element 

of personality) the ego develops into anti-social person14. Whenever self- control and social control 

through primary groups becomes weak, the juveniles develop criminal tendencies.15 

Adolescence Instability :- At this stage, teenagers become careful and conscious about their 

appearances and fashions, enjoyment, food, play and etc. And at this age, they want freedom, all the 

adventures and benefits. They want to be independent but very less opportunities are provided of the 

                                                           
8
 Miller, Walter B. (1958) Lower Class Sub- culture as a Generating Mileu of Gang Delinquency. Journal of Social 

Issues, 14, 5-19. 1958 https://doi.org/10.1111/j.1540- 4560.1958.tb01413.x 
9
 Shonkoff, Jack P.; Andrew S. Garner; the Committee on Psychological Aspects of Child and Family Health, 

Committee on Early Childhood, Adoption, and Dependent Care, and Section on Developmental and Behavioral 

Pediatrics; Benjamin S. Siegel; Mary I. Dobbins; Marian F. Earls; Andrew S. Garner; et al. 2012. “The Lifelong Effects 

of Early Childhood Adversity and Toxic Stress.” Pediatrics 129 (1): e232–46. 
10

 https://www.ncbi.nlm.nih.gov/pubmed/28601041 
11

 Ombato, John Onyango, Gerald O. Ondick et al (2013) “Factors Influencing Youth Crime”. International Journal of 

Research in Social Sciences. March, 1 (2): 18- 21 
12

 https://www.alcoholrehabguide.org/alcohol/crimes/ 
13

 Kohlberg, L – Child psychology and child Education: A cognitive development view, 1987, New York, Longman 
14

 Williams, K. S. (2012) “Criminology”, U. K., Oxford University Press. 
15

 Mishra, Alok K. N. (2013). Juvenile Delinquency on the Rise. Times of India. July 13. Available on 

timesofindia.indiatimes.com 

83

https://www.ncbi.nlm.nih.gov/pubmed/28601041
https://www.alcoholrehabguide.org/alcohol/crimes/


INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

same by their parents, teachers and elders this leads to development of anti – social behavior in them. 

Thus, this anti – social behavior, is one of the reason for juvenile delinquency. 

Modern Life Style:- The modern lifestyles demands more and from the minors. The rapidly changing 

modern lifestyles or any change in normal behavioural patterm creates harmful psychological trends in 

minors. They are confronted with problems of culture conflicts and are not able to differentiate 

between what is right and wrong.16 

Low confidence:- The lack of confidence in minors lead to bullying in school or normal life. This 

bullying can cause vengeful emotions inside a minor and these emotions can force the minor to commit 

crimes. 

 

BIOLOGY 

Pornography:- Cinema, T.V and obscene literature generally provokes sexual and other bodily and 

mind impulses of the teenagers. Hence, they commit sex related offences. The desire in their mind 

incites erratic behavior.  

Sexual Temptation :- While a person is hit by puberty, sexual temptations and desires start cropping up 

amongst the teenagers. These sexual temptation when couldn‟t be satisfied, comes out as sexual 

frustration. The kind of frustrations create criminal delinquencies in the society. 17 

Mental Disorders :- There can be a number of mental disorders such as schizophrenia, syndromes, etc. 

Schizophrenia is a genetic mental disorder in which people hallucinate or imagine things. These 

hallucinations lead to development of anger issues in the children which could be harmful in the later 

disease.  

DIFFERENCE BETWEEN JUVENILE AND CHILD? 

A minor is anybody who is legally under the age of 18 years old. A minor can a child and juvenile. Both 

of these terms are used as substitutes for each other. But there is vast difference between the two.  

1) A child is minor who is below 16 years of age and according to law is incompetent to 
understand the consequences of the act.  

2) Whereas, a juveline is a minor from 16-18 years of age who can recognize criminal liability in 
acts and can be punished for heinous crimes under JJ Act,2015 

 

                                                           
16

 Prof. N.V. Paranjape, Criminology, Penology with Victimology, page no 665, Central Law Publications, 17th edition , 

2017. 
17

 Dr.  S.S. Srivastava, page no 319, Central Law Agency, 3
rd 

Edition, 2007 

84



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

LEGISLATIVE INTENT 

Under the Apprentice Act (1850), it was held that destitute or petty offenders in the age group of 10 

and 18 years should be dealt in a different manner- the convicted children were required to work as 

apprentices for businessmen. Section 82 of the Indian Penal Code of 1860 also recognized the 

special status of delinquencies by children. It has set an age limits on criminal responsibility and barred 

children younger than 7 from culpability. The children aged from 7 to 12 years of age were considered 

to have sufficient maturity to understand the nature of their actions under certain circumstances. 

The Code of Criminal Procedure of 1861 allowed for separate trials of persons younger than age 15 and 

their treatment under the reformatories rather than prisons.  

1. In 1986, the central government of India passed a central Act, which is called the Juvenile Justice 
Act of 1986. It was a social legislation aiming to provide care, protection, treatment and 
rehabilitation for delinquent children. 

2. Juvenile Justice (Care and Protection of Children) Act was passed in 2000 which provided for a 
uniform legal framework of justice across the country. The main purpose of the new Act was to 
ensure that no child (up to the age 18 years) offender is lodged in jail. 

3. The new Juvenile Justice Act of 2015 took into cognizance the involvement of juveniles in 
heinous crimes.  

Other highlights of the bill: 

 Under the new legal provisions, if a child of 16 years or above commits a heinous crime, a 
preliminary assessment of his mental and physical maturity will be made by the Juvenile Justice 
Board 

 Juvenile Justice Boards (JJB) and Child Welfare Committees (CWC) will be set up in each district. 
There should be at least one women on the board.  

 The JJB will conduct a basic and preliminary inquiry to conclude whether a juvenile offender is to 
be sent for rehabilitation or be tried as an adult. The CWC will decide institutional care for children 
in requirement of care and protection. 

 Eligibility criteria set for adoptive parents and the procedure for adoption has been included in the 
Bill.18 

 Penalty implemented for cruelty against a child, offering a narcotic substance to a child, and 
abduction of or selling a child have stated.  

The 2015 Act, foster care has been introduced, under which families can take up responsibilities of 

juveniles in conflict with law, or the orphaned or abandoned children.  

 

 

                                                           
18

 Kumari, V. (2004) The Juvenile Justice System in India: From welfare to Rigths, India, Oxford University Press 
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JUDICIAL INTENT 

Sheela barse who is a children‟s rights activist and works towards getting children the adequate care 

necessary. Supreme Court in the court was firm in its stance in the below judgment and that was a 

turning point in the history of children‟s rights19. In Sheela Barse v. Secretary20, children Aid Society, the 

Supreme Court agreed upon setting up juvenile courts and special juvenile court officers and the proper 

provision of care and protection of children in observation Homes. It is proven that the claim of 

juvenility can be decided only by the board and is mentioned in the rule 12 of the Justice rules, 2007. It 

was held in the case of KulaiIbrahim v. State of Coimbatore21 that the claim of juvenility can be raised at any 

stage. In the initial stage, later stage or even after the disposition of the case. Many of the under 

privileged children do not have permanent home address so lack a concrete identity and date of birth 

proof so it was held in the case of Deoki Nandan Dayma v. State of Uttar Pradesh 22 That if there is 

uncertainty regarding the date of birth of the child, the proof of date of birth in the school register is 

admissible proof of the fact if the minor is a juvenile or a child.  The supreme court further 

strengthened its stand in the case of Satbir Singh& others v. State of Haryana23 that the child‟s age could be 

determined from school records, it would solve a lot of difficulties in the solving disputes in the courts. 

The records are proofs of date birth and can be taken into consideration by Juvenile justice board. 

In case of Krishna Bhagwan v. State of Bihar24 the court stated that for the reason of trial under Juvenile 

Justice Board , the relevant date  which is to be taken into consideration should be the age of juvenile 

should be on which the offence has been committed. But this precedent was subsequently overturned 

in the landmark case of Arnit Das v. State of Bihar25 the Supreme Court held that date to decide the claim 

of juvenility should be the date on which the accused is brought before the competent authority. The 

above precedents show that judiciary has always been keen in providing justice and protection to the 

children.  

 

 

JURISPRUDENCE IN JUVENILE JUSTICE 

The Latin expression Juris-prudentia bears the meaning of knowledge or skill in Law to describe the legal 

implication of any body of knowledge. Jurisprudence is the study in to law and legal system to mark out 

the value of law and to lay out principles of law, derived from authoritative and meaningful sources and 

apply to facts of the situations to solve problems of practical nature. Jurisprudence comprises of the 

philosophy to reflect upon the rules and known principles related to law. It is concerned with analysis 
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22

Deoki Nandan Dayma v. State of Uttar Pradesh 1997 10 SCC 525 
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of law and legal history concepts. Once the parents exercise the right to have child, their duty towards 

the child starts since conceived in the mother‟s womb; which rights are not only moral and ethical as 

per our ancient dharma, but also legal and social, including upon the society within the environment 

and the territory, as per our constitution and the laws enacted; apart from such of those international 

conventions to which India is a party, to have the force of law as part of the Constitutional 

conventions. Child care and its development is thus a human right and social welfare concept, based on 

our ancient Dharmas prevailing from ethical and moral values embodied in us by society. The Supreme 

Court in Lakshmi Kant Pandey case 26 , in its first Judgment of the case in 1984 itself, on child 

jurisprudence observed that: 

1. Children‟s programmes should be an important part in our national-plans for development of 

human resources and children, so that our children grow up to become robust citizens. Civilization 

of children would lead to reduction the crime rates.  

2. The children by reason of their physical and mental immaturity and innocence needs special 

protection from criminal liability, including the suitable legal protection right from birth to 18 years 

of age and should be given whatever the mankind owes to the children the best it has to give. 

3. The responsibility for providing care and protection to children, including those who are orphaned, 

abandoned, neglected and physically, mentally and emotionally abused rests primarily with the 

family, the society and the nation at large. 

4. The child born during lawful wedlock is presumed to be legitimate. Proof of non-access to other 

sexual intercourse must be satisfactory27. Section 112 of the Indian Evidence Act28 is based on the 

well known maxim pater est quem nuptive demonstrant (he is the father whom the marriage indicates). 

This presumption is a definite proof under Section 4 of the Indian Evidence Act, until the party 

disputing the paternity to establish non-access under Section 112 of the Indian Evidence Act, in 

order to dismiss the presumption. Marriage or affiliation may be presumed, thus the law in general 

is presuming against vice and immorality. Even a DNA report indicating negative on paternity is of 

no avail, as it is to be proved by other evidence of non-access266. The quickening of the child in 

womb usually occurs between 18th and 20th weeks of pregnancy.29Child born after 7-9 months of 

marriage was legitimate30. Thus, the law presumes against vice and immorality when it comes to the 

legitimacy of the child to protect the child from identity crisis.  

5. The children of prostitutes should be separated from them as the profession of their parents can 

cause a significant effect on the mind of the minors. Therefore, accommodation in hostels and 
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other rehabilitative homes should be adequately accessible to help separation of these children from 

their mothers living in brothels. 

6. Child jurisprudence requires attention in growth and understanding of law in a socio-legal 

viewpoint, for most care and special protection of child development. Childhood is mostly 

dependant on parents, other family members, teachers and immediate living society. Recognizing 

the rights and privileges of the children to guard and to take care of, for their progress, as investing 

in the child development is best investment for a nation.  

The importance of child jurisprudence can also be visualized from the words of Mr. A.B.Vajpayee who 

quoted contextually on one occasion in a Sarva Shiksha Abhiyan programme relating to child growth 

that “children have the right to a better life, happiness, family care and sense of security.”  

 

COMAPARISON OF SENTENCING OPTIONS 

INDIA 

In India the act provides following powers to Juvenile justice Board. 

1.   Observation homes(Section 8): These homes are set up for the temporary reception of any 

juvenile in conflict with law for the duration of the pendency of any inquiry regarding them 

under this Act.  They are to be established by the State Govt. 

2.   Special homes (Section9) : The homes are to be set up by the state Govt. to provide for the 

management of special homes, including the standards and a variety of types of services to be 

provided by them which are essential for re-socialization of a juvenile.   

3. Children‟s homes (Section 34 )  The State Government may establish and keep up or in 

connection with the charitable organizations, children‟s homes, in every district , for the 

reception of child in need of love and affection and protection during the pendency of any 

inquiry and then for their care, treatment, education, training, development and rehabilitation.   

4.  Shelter homes (Section37) : The State Government may recognize, reputed and capable 

voluntary organizations and provide them help to  establish and manage as many shelter homes 

for juveniles or children as may be requisite.   

5.  Foster care (Section42) In foster care homes, the child may be placed in another family for a 

short or extensive period of time, depending upon the conditions where the child‟s own parent 

usually visit regularly and eventually after the therapy, where the children may go back to their 

own homes 

 

UNITED KINGDOM AND U.S.A31. 
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Juvenile courts have a wide range of sentencing options that they can impose on juveniles or youth 

offenders.  

 Incarcerating Juvenile: After a child is held delinquent a JJ Court may order imprisonment as a 

penalty.32 

  Home confinement: The judge can order the minor to stay at home, with exception (attend 

school, work, counseling, and so on).  Otherwise, it is called house arrest 

 residency with someone other than a parent or guardian: The judge can require that the minor 

live with a relative or in a group.  

  Juvenile hall/juvenile detention facility: The judge can drive the minor to a juvenile detention 

facility. These facilities are considered for short-term stays.   

 Secured juvenile facilities: These facilities are intended for longer term stays. Juveniles can be 

sent to protected facilities for months or years.   

 Juvenile and adult jail: In some jurisdictions, judges can send criminal juveniles to a juvenile 

facility, and then order relocation to an adult facility once the juvenile reaches the age of 

majority.   

Non-Incarceration Options for Juveniles 

 Verbal warning: The sentence for the juvenile can be as simple as a verbal warning. 

 Fine: The minor may be obliged to pay a fine to the government or pay compensation to the 

victim.   

 Counseling: Often, judges require juveniles to go to counseling as an element of a disposition 

order.   

 Community service: Juveniles may be asked to work a definite number of hours in service to 

the local community.  

 Electronic monitoring: Juveniles may be required to wear a wrist or ankle bracelet that verifies 

their position or location at all times.   

Probation is a program of administration in which the minor‟s freedom is very much limited and 

activities controlled.  
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SUGGESTIONS 

PLACE OF SAFETY33 

It should be compulsory for all the states to establish places safety for protection of minors and to 

adhere to fundamental values prescribed by JJ model rules. Only few places have it right now. All 

supervising and Inspection authorities under the Act shall be given unrestricted access to such places, 

in order to conduct surprise visits, so as to avoid and deal with allegations of torture, abuse or neglect 

of juveniles residing there. A Special Committee consisting of different members of various professions 

such as professional social workers, counselors, psychiatrists, advocates, child rights experts, etc., 

should be compelled in order to provide specialized services to juveniles residing in such places. Any 

person who is in trouble should also seek hostage there. Current law allows only ones who the board 

has directed.  

 

PREVENTION OF RECIDIVISM 

The problem is recidivism is affecting India ghastly. Prisons or remand homes are supposed to be 

places of rehabilitation but there could not be seen any improvement in the offenders. Probation 

Officers, counselors, and other functionaries need to be made responsible for identifying juveniles at a 

superior risk of recidivism, case management, monitoring and ensuring educational or 

vocational/mental health/financial  dependency treatment and other aid for juveniles.  

 

TREATMENT CENTRES. 

Systems are not in place to help recognize and take care of juveniles alleged to or established to have 

committed serious crime, who also have troubles regarding drug dependency, or mental health 

problems. Awareness about this in schools and colleges can help the juvenile offenders to take help 

even before committing the crime. This step will definitely prove to be “Prevention is better than cure” 

 

EDUCATION AS A MEANS TO ADDRESS JUVENILE CRIME 

Government of India should increase the age for free education from 14 to 18 years of age. 

Government should make it compulsory for every school to have mental and health checkups. A 

counselor should be appointed at every college, and students should be encouraged to consult one of 

the psychologists. Awareness raised during classes about juvenile delinquencies can curb the risk of it 

increasing.  

 

CASE CONFERENCING 

Rules could be altered to offer for Multi-Disciplinary Case Conferencing as a means to notify decisions 

by the JJB including the various kinds of Care Plans, given the added challenges in dealing with this 

                                                           
33

 Andrew Day, Kevin Howells and Debra Rickwood, “Current Trends in the Rehabilitation of Juvenile Offenders”, 

Trends and Issues in crime and criminal justice, No.284, October 2004 

90



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

special group of juveniles. Every action should be structured in a way as to suit the juveline‟s mental 

and physical health.  

 

ANTI- VIOLENCE EFFORTS ON RISKIER POPULATION.  

Many of the most damaging crime issues, such as gun violence, involve a relatively small number of 

individuals, which makes it possible to confront them through strategies that tightly focus on the 

people most likely to engage in them. 

 

REDUCE ACCESS TO FIREARMS  

There are a variety of strategies that address gun violence by minimizing the diversion of firearms from 

legal to illegal users, and prevent people at high risk of violence from purchasing firearms.34 Reducing 

the supply of firearms benefits youth by making it less likely that they will perpetrate or be the victim of 

a shooting, experience the direct trauma of someone who is close to the juvenile being shot, or suffer 

from the stress of residing in a neighborhood in which gun violence is common.35  

CONCLUSION 

The mounting rate of juvenile crime in India is a very alarming issue and need to be focused upon. 

Although government has established various legislation and rules to stop the occurrences of juvenile 

crimes but the present laws on juveniles  is not creating a deterrent consequence on the juveniles and 

thus the results are not fruitful and legislative intent is not accomplishing . Today the society is 

approaching the concluding ends of welfare approach towards children and is entering the era of rights 

approach. Asha Bajpai writes, “this change in focus from the „welfare‟ to the „rights‟ approach is 

momentous. Rights are entitlements. They also imply obligations and duty. The rights approach is first 

and foremost concerned with issues of social justice, non-discrimination, equity and empowerment. It 

has been particularly introduced in the Indian Constitution under Art 51 A (k). Upbringing of a child 

into a hale and hearty adult with regard for social values is unquestionably dependent upon the 

performance of this duty by the parents or guardians. They should try to groom their children in such 

manner that they do not pick up any peculiarity or habit which may bring the juvenile into 

disagreement with law situation......”. For conclusion, “We are guilty of many blunders and many faults, 

but our worst crime is abandoning the children, ignoring the foundation of life. Many of things we 

need can hang around, the child cannot, right now is the time his muscles are being formed, his blood 

is being made and his senses are being developed. To him, we cannot answer „tomorrow‟. His name is 

„today‟.36 
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“ARTICLE 370: HISTORIC DECISION AND 

TURNING POINT OF THE INDIAN 

CONSTITUTION”  

NIKITA BHARDWAJ 

 

“No problem can be solved from the same level of consciousness that created it”  

― Albert Einstein 
 

INTRODUCTION 

Article 370 and Article 35A of the Indian Constitution are one of the most debatable and controversial 

topics of the Indian Constitution. Having had a negative impact on the lives of the people of Jammu & 

Kashmir since its inception in 1950, the articles have finally been abrogated by the Government of 

India in August, 2019. Its controversial nature is further explained as this matter was also taken to The 

United Nations by the then Indian Government, but till today no peaceful solution has been reached. 

This issue is so complex that it gives no clarity to the minds of the people of J&K, which frequently 

leads to fights, riots, baseless allegations, violent attacks and so on. Everyone has a different way of 

looking at this issue which has created multiple conjectures on the relationship between the Indian 

Government and the erstwhile State of Jammu & Kashmir. Due to all this, the development of J&K 

has suffered the most. The State’s tourism sector has been seeing a consistent decline for the last 

several decades, as tourist refrain from visiting the State for fear of their safety. The common people, 

who hugely depended on the influx of tourists for their livelihoods, have had to look for alternative 

means of income, of which are very few as the State has almost a negligible Industrial complex. To 

understand the current scenario of the nation one should have a complete knowledge on A.370 and 

A.35A, as the basis of understanding any issue lies in its history. 

HISTORICAL BACKGROUND 

Jammu & Kashmir is located in the northern most region of India. At the time of the British Raj there 

were 600 princely states and Jammu & Kashmir was one of them. The population of this princely state 

consisted of a combination of Hindus, Muslims, Buddhists and Sikhs. When the British flag came 

down on 15th August 1947, Maharaja Hari Singh, the then king of the princely state asked for the advice 

of Lord Mountbatten on the issue, the then Governor-General of India. Thereafter, they tried to 

conduct plebiscite which was a failed attempt as Pakistan kept on interfering and started questioning its 

legality. Maharaja Hari Singh wanted to make J&K an independent nation and develop it on the lines of 
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Switzerland but he later agreed to become a part of the Republic of India when the Pakistani army 

attacked it in 1947 with the intention of annexing it and forcibly making it a part of Pakistan. On 

October 26th, the Maharaja signed the “Instrument of Accession” which was approved by Governor-

General Lord Mountbatten. It was agreed and accepted by all the people and was considered to be valid 

by all the leaders at that time. Since the past so many years this instrument is considered a proof which 

shows that Jammu & Kashmir is an integral part of the Republic of India. Pakistan, since partition, has 

always had mala fide intentions to acquire Jammu & Kashmir which has led to three wars, various 

isolated attacks and frequent riots resulting in the death of innocent people. The move of abrogating 

the article was so grave and sudden that it made the lives of people miserable. 

ORIGIN OF A.370 AND A.35A 

Part XXI of the Indian Constitution talks about A.370 as “Temporary, Transitional and Special 

Provision1” which provided autonomous status to the state of Jammu & Kashmir. The article was an 

outcome of the “Instrument of Accession” signed by the Maharaja. The insertion of this article was not 

an easy task, due to so many complexities involved at the time of independence. The first Prime 

Minister of India, Pandit Jawaharlal Nehru had clear intentions to incorporate this article under the 

Constitution. When he discussed the matter with other leaders like Maulana Hasrat Mohini, Dr. B. R. 

Ambedhkar, they were of the opinion that insertion of this article will have negative impact on 

relationship between India and the state of Jammu & Kashmir in the future.  Dr.B. R. Ambedhkar even 

refused to draft this article as a part of the Indian Constitution. Prominent leader, the “Ironman”, 

Sardar Patel also had his misgiving on the same and never wanted this article to be incorporated. Even 

after all this, Pandit Nehru’s decision did not change and he thereafter asked Gopalaswami Ayyangar to 

draft this article. There are various contentions that, Sheikh Abdullah who was the second Prime 

Minister of Jammu & Kashmir and a political leader who played a crucial role in Kashmiri politics was 

behind the insertion of A.370 as he wanted autonomous power in Jammu & Kashmir. He even 

removed the Monarchy system and re-designated himself as Sadar-e-Riyasat, who was to be elected by 

the members of the Assembly. Article 35A was added by a Presidential Order through The 

Constitution (Application of Jammu & Kashmir) Order, 1954, as per the powers under A.370 (1)2 and 

                                                           
1
 Subs. by the Constitution (13

th
 Amendment) Act, 1962, S.2 for “Temporary and Transitional Provisions” 

(w.e.f.1.12.1963) 
2
 (1) Notwithstanding anything in this Constitution,(a) the provisions of Article 238 shall not apply in relation to the 

State of Jammu and Kashmir; 

(b) the power of Parliament to make laws for the said State shall be limited to 

(i) those matters in the Union List and the Concurrent List which, in consultation with the Government of the State, are 

declared by the President to correspond to matters specified in the Instrument of Accession governing the accession of 

the State to the Dominion of India as the matters with respect to which the Dominion Legislature may make laws for 

that State; and 

(ii) such other matters in the said Lists as, with the concurrence of the Government of the State, the President may by 

order specify Explanation For the purposes of this article, the Government of the State means the person for the time 
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with the approval of the State Government of Jammu & Kashmir. This article could be altered only 

with two-third majority by the state legislation and the powers of the Central Government were very 

restrictive under this article. It specifically defines “Permanent Resident” and grants various rights and 

privileges to the people of the State. This article was not added as per the procedure for the 

amendment of the Constitution as given under Article 368.  

IMPLICATION OF A.370 AND A. 35A 

Insertion of the article imposed a lot of restrictions on the powers of Union Government. It could only 

take decisions on matters related to: 

1. Defense 

2. Foreign Affairs 

3. Communication 

4. Finance 

Centre had no power to impose financial emergency unless a request is made to the State Government 

and approved by it thereafter. This power of the Union could only be used if there was any internal 

disturbance or imminent danger from an enemy country. 

Property/ land could only be purchased by the permanent residents of the state which created 

problems in setting up industries and establishing other commercial sectors. Multi National Companies 

could not set up base in the state due this and the socio-political landscape of the state. There were lots 

of problems being faced by non-resident student admission which violated A.14 (Right to Equality 

under Part III of the Constitution), which is one of the fundamental rights, and is classified as the basic 

structure of the Constitution. No beneficial rights were given to labours/ workers belonging from 

Schedule Caste/ Schedule Tribe. A lot of discrimination was seen towards women if they married 

someone who was not a permanent resident of the state as, in such a situation the women was forced 

to give up all her hereditary rights and become a non-permanent resident. 

Any provisions of the Constitution or any amendment made thereto were not directly applicable to 

Jammu & Kashmir unless it was approved by the State Legislative assembly. It is to be observed that 

over the period of time there have been many modification and amendment in this article and ninety 

four out of ninety seven entries of the Union list were applicable in the state, two hundred and six 

                                                                                                                                                                                                 
being recognised by the President as the Maharaja of Jammu and Kashmir acting on the advice of the Council of 

Ministers for the time being in office under the Maharajas Proclamation dated the fifth day of March, 1948 ; 

(c) the provisions of Article 1 and of this article shall apply in relation to that State; 

(d) such of the other provisions of this Constitution shall apply in relation to that State subject to such exceptions and 

modifications as the President may by order specify: Provided that no such order which relates to the matters specified 

in the Instrument of Accession of the State referred to in paragraph (i) of sub clause (b) shall be issued except in 

consultation with the Government of the State: Provided further that no such order which relates to matters other than 

those referred to in the last preceding proviso shall be issued except with the concurrence of that Government 
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articles out of three hundred and ninety five articles became part of Jammu & Kashmir’s Constitution 

and seven out of twelve schedules were incorporated in the state. 

 

CURRENT SCENARIO 

On 5th August 2019, Home Minister Amit Shah abrogated A.370 which automatically leads to the 

abolishment of A.35A from the Constitution of India. This historic decision is still shaking the entire 

nation. Amit Shah even proposed to make Jammu & Kashmir and Ladakh a “Union territory” which 

will be under the direct control of the Central Government. They will be governed by the rules and 

regulation same as Delhi and Pondicherry. It is being contended that it will have a positive impact on 

the lives of the local residents of the State. Two days prior to this historic announcement, section 1443 

of The Code of Criminal Procedure, 1973 was imposed on Jammu & Kashmir as a precautionary 

measure by the Centre to avoid any sort of riots or un-necessary situation created by the people against 

this abrogation. It was issued by the District Magistrate of the state which prohibits public gathering. 

Leading from this, telephone lines, internet and mobile facilities were stopped and political leaders like 

the former Chief Ministers Omar Abdullah, Mehbooba Mufti and Farooq Abdullah were kept under 

house arrest. Further the Re-Organistaion Bill was proposed in the Rajya Sabha, which was accepted 

and will come into force from 31st October 2019. The decision has caused a lot of difficulty and tension 

in the lives of people residing in the State.  

 

VIEWS OF PEOPLE IN FAVOUR OF THIS ABROGATION 

Bharatiya Janata Party (popularly known as the BJP) is in full support of this decision; they once said 

that A.370 is a road block between making Jammu & Kashmir an integral part of India. Supporters of 

the party are of the view that this decision will bridge the gap between India and Jammu & Kashmir. 

The Hindu majority residing in the state are also in favour of this decision. Many socialist/ 

constitutional experts are of the view that this provision was inserted in the constitution only on a 

temporary basis and that the decision to remove it does not violate any principal of law. 

 

VIEWS OF PEOPLE AGAINST THIS ABROGATION 

There have been multiple negative views on this abrogation. Kashmir based parties like the Peoples 

Democratic Party, Jammu & Kashmir Peoples Movement are some that are against this decision. 

Permanent residents of the state are also not in complete favour of this decision as they fear losing their 

independent status, and the uncertainty about the stability of its future. Former Chief Minister 

Mehbooba Mufti recently tweeted that “Today marks the darkest day in Indian Democracy”, she also 

pointed out that it was a unilateral decision of the Central Government and no consultations were held 
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 Chapter X part C (Urgent Cases of nuisance or apprehend danger) 
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with the residents of the State or with any regional political party, which blatantly violates the principles 

laid down by the country’s founding fathers for the State. 

 

IMPACT OF THIS ABROGATION 

This decision by the centre will have various significant changes, the same are as follows: 

1. Earlier Jammu & Kashmir was the only state to have a Constitution of its own which gave the state 

independent and special powers which were only applicable to the permanent members of the state 

and had no implication on other states. On Abrogation of A.370 the separate constitution will no 

longer exist and the state will be governed by The Indian Constitution only; 

2. Jammu & Kashmir had a separate flag, but on abrogation of A.370 the state will no longer have one 

and only the Indian Tricolor will be raised in the state; 

3. Non-residents of Jammu & Kashmir will have a right to buy property/ land in the state without any 

legal restrictions. In the same manner, property/ land can be sold to any Indian citizen of the 

country;  

4. Earlier the permanent residents of the state were governed by separate laws relating to education, 

citizenship, ownership etc. On abrogation, the state will no longer have a separate set of laws and 

will be governed by The Code of Criminal Procedure,1973 and The Code of Civil Procedure, 1908; 

5. The special status given to the state under A.370 will cease to operate and for the time being the 

state will be converted to a “Union Territory” which will be in direct control of the centre; 

6. The state will no longer have a Governor, but a Lieutenant Governor just like Delhi and 

Pondicherry; 

7. Instead of 29, India will now have 28 states and the number of union territories will now be 

increased to 9 after including J&K and Ladakh; 

8. The concept of dual citizenship for permanent residents will cease to operate and now there will 

only be Indian Citizenship; 

9. Article 356 and Article 360 (Emergency provisions under Part XVIII of the Constitution of India) 

which were earlier not valid in Jammu & Kashmir will become constitutionally valid on scrapping 

of A.370 from the Constitution; 

10. RTI (Right to Information Act, 2005), which was established by the Government of India to 

promote transparency and for creating accountability in the working of the public sector, which was 

earlier not applicable in the state will be legally valid in Jammu & Kashmir and Ladakh; 

11. The tenure of the members of the legislative assembly is six years in the state of Jammu & Kashmir 

but now on abrogation of A.370 from the Constitution of India, the tenure of the members of 

legislative assembly of the Union Territory of J&K will be five years. Further the UT of Ladakh 
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would not have a legislative assembly at all and all decisions would be directly taken by the Central 

Government; 

 

CAN A.370 AND A.35A BE REPEALLED FROM THE CONSTITUTION 

Article 1 of the Indian Constitution says that the provisions of the Constitution are applicable in 

Jammu & Kashmir through Article 370(c). It is clear that the article can be repealed only by the 

President through public notification after recommendation for the same has been made in the 

constituent assembly of the state. Even if this article is repealed it will not have a negative impact on 

the relationship between India and Jammu & Kashmir as the Instrument of Accession will always act as 

a proof to show that the state has always been an integral part of India since Independence. The 

Instrument of Accession can be understood through the concept of a “treaty” as defined under 

International Law. Treaty is a pact/ contract/ formal written agreement between two nations who 

decide to work together and try to maintain harmony between the nations. It is to be noted that Article 

3 of the Jammu & Kashmir Constitution and Article of the Indian Constitution clearly states that the 

state is an integral part of India4.  

 

WHETHER PRESIDENTIAL ORDER CAN BE CHALLEGED IN SUPREME COURT 

In the past, multiple petitions have been filed in the Supreme Court of India regarding A.370 and 35A. 

After the announcement of the abrogation of A.370 also a few petitions were filed in the Supreme 

Court on which they issued a notice to the Central Government, the petitions will be heard by a five 

judge Constitution Bench in the first week of October and the court has asked the Central Government 

to respond on providing relaxation to telephone communication and internet services in the. There are 

various complications attached with this article. The order may be challenged on the ground that 

whether it is categorized as a basic structure of the Constitution or not? As it is a known fact that as per 

the provisions of the Constitution of India, basic structure cannot be modified or amended. For 

example: fundamental rights are considered to be basic structure of the Constitution and hence cannot 

be altered as per the provisions of the Constitution. Over the years there have been lots of debates/ 

arguments on this point but there is no clear cut answer is available till date. What is the validity of the 

Instrument of Accession after the abrogation as some people contend that it is the sole proof to show 

the relation between India and Jammu & Kashmir? Whether conversion of the state into a Union 

Territory is legally justified under Article 3 of the Jammu & Kashmir constitution? As it is a known fact 

that A.35A was inserted by a Presidential Order and not by the procedure established by the 

Constitution, it is a big question on what will be the state of this article on abrogation. Will it have a 

positive or a negative impact on the powers of the Supreme Court of India and The Election 
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 SBI v. Santosh Gupta 2017 SC 
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Commission of India? There has been a lot of conjecture that on abrogation the concept of Sadar-e-

Riyasat (President) and Wazir-e-Azam (Prime Minister) will cease to operate. All these issues require in-

depth analysis and research and the Supreme Court of India might take a few years to decide on this 

issue. 

 

CONCLUSION 

There is no doubt that this decision is indeed a historic one. This decision was much needed for the 

complete integration of Jammu & Kashmir into the Indian Constitutional system, and to finish 

terrorism in the state. The main purpose of this decision is the welfare of the state which will lead to an 

increase in levels of employment, development, and provide a safe and secure environment for the 

people of the state. But it will take a lot of time for these things to come into action and for us to see 

the results of the same. At present the situation in Jammu  & Kashmir is not pleasant, local residents 

are facing a lot of problems, all shops are closed, children are not being able to attend school, leaving 

the house at present is really risky and in many places it is not allowed also. This abrogation is a huge 

step but it will take a lot of time for the situation to get normalize and for us to see whether it has 

positive or negative impact on the nation and also on its impact on India’s relationship with Pakistan. 

Bharatiya Janata Party said that Jammu & Kashmir will be a Union Territory only for a limited period 

of time and only for the purpose of maintaining peace and harmony as enemy nations are against this 

abrogation. It is to be observed that A.370 has not been completely scrapped from the Constitution of 

India; declaration under A.370(c) still persists and is legally valid in the Constitution5. 

 

                                                           
5
 Relevant Extracts From J&K Reorganisation Act, 2019 (Notification GSR526(E) dt.6.8.2019 
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“RECOGNISING MARITAL RAPE: LEGISLATURE’S 

ALBATROSS”  

ADV. NISHCHAYA 
 

MISCONSTRUED PROVISION 

Exception II under Sec 375 IPC provides a blanket immunity to husband to outstrip her wife’s right to 

sexual autonomy, bodily integrity and the established right to reproductive choice with him. In Siraj 

Mohmadkhan v. Hafizunnisa1 and Vinita Saxena v. Pankaj Pandit,2 Hon’ble Supreme Court reiterated the 

outlook laid by Justice Sachar of the Hon’ble Delhi High Court defining marriage without “sexual 

intercourse to be an anathema and without which the very root purpose of the relation gets frustrated. Sex is the foundation 

of marriage and without a vigorous and harmonious sexual activity, it would be impossible for any marriage to continue 

for long.” It is clarified that there is no dispute with the point reiterated above, however the issue raised 

is precisely on the issue of ‘Right of married women to exercise consent for an act of sexual intercourse 

with their husband’ and may not be misread to be against the very act of sexual intercourse between a 

lawfully wedded husband and wife. It is the pre-stage of consent before the sexual intercourse in a 

marriage which is assumed to be renounced when consenting for marriage and it is against this 

misconception of ‘implied consent’ the writer has tried to zoom-in through this research paper.  

TOUCHSTONE OF CONSTITUTIONAL MORALITY 

If the supreme power is deemed to be vested in any one organ of the state be it legislature, executive or 

judiciary, it would undoubtedly lead to chaos. If the judiciary were to be completely unbound by any 

form of adherence to the letter and spirit of the Constitution and discover its true charter with 

reference to laws made by the legislature, it could well be held to be in breach. Hence to maintain faith 

in the organs of the state, acts of restorative character must be undertaken to assure constitutional 

morality is sufficiently ingrained and constitutionalism is no longer at stake because of caprice, whims 

and excessive power concentrated in certain individuals. An important aspect of Constitutional 

Morality is the nature and perception of fundamental rights in our country. A simplistic approach to 

Constitutional Morality would be to assume that principles of fundamental rights such as the right to 

life and liberty, the right against discrimination and the freedom of speech are just some examples of 

Constitutional Morality that had been drafted into the Constitution. However, Constitutional morality 

is not a natural sentiment and needs to be cultivated. ‘Diffusion of Constitutional Morality’ is a 

necessary precondition for working of the Constitution. This is more so because written constitutions 

                                                           
1
 Siraj Mohmadkhan v. Hafizunnisa (1981) 4 SCC 250 

2
 Vinita Saxena v. Pankaj Pandit, (2006) 3 SCC 778 
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often require persistent and unspoken efforts to ensure continued adherence to the principle. The 

enunciation of the Doctrine of Basic Structure is a manifestation of one of the ways in which the 

judiciary has protected the Constitution. The Doctrine, it appears, was evolved to implement 

‘Constitutionalism’ and to protect the Constitution from what Dr. Ambedkar termed as efforts to 

‘pervert’ the Constitution.3 Constitutional morality involves not merely the observance of restraint but 

requires a greater participation in plainly self- democratisation which means to a considerable degree, 

self-negation and yielding to concepts of social good and public trust. The fact that we have to keep in 

mind is vigilance, Constitutional Morality demands continuous vigilance, against oneself, against all 

organs of government and against the arbitrary use of power. In the case of Dr. D.C. Wadhwa & Ors. v. 

State of Bihar & Ors.,4 it had been held that any challenge to the constitutional validity of a law could be 

tested on the touchstone of the ‘core of our constitutional scheme’.5 Laws needed to be tested on a 

value that was outside the black and white text of the Constitution. There could not be promulgation 

laws that would not adhere to the very core values that the Constitution stood for. This exemplifies the 

judicial discovery of ‘constitutional morality’, although without specific regard to it. In this light, it is 

contended that the impugned exception violates the fundamental rights of married women based on 

unreasonable classification done on two factors i.e. Gender and Marital Status. Despite the fact that it is 

an express provision, it prima facie fails in carrying the true spirit behind the statute, treating offenders 

of the same crime differently because of difference in their marital status.  

 

TOOLS OF JUDICIARY 

 It is further noted that Art. 13(2) of the Constitution of India prohibits the state from making any 

law which takes away or abridges the rights conferred under Part III of the Constitution of India 

and laws made in contravention shall be deemed void to the extent of inconsistency. Once a 

statute is declared void under Article 13(1) or 13(2) by the Hon’ble Supreme Court, that 

declaration has the force of law, and the statute so declared void is no longer law qua persons 

whose fundamental rights are thus infringed.6 Hence it can be concluded that by virtue of the 

present Article, Hon’ble Supreme Court is empowered to struck down the challenged exception 

for it contravenes the right ensured under Part III without any reasonable differentia. Violation of 

Fundamental Right is sine qua non of the exercise of the right conferred by Art.32,7 Hon’ble 

Supreme Court under Art.32(1) while considering a petition for the enforcement of a fundamental 

right, can declare an act to be Ultra Vires or beyond the competence of the enacting legislature, if it 

adversely affects a Fundamental Right.  

                                                           
3
 Kesavananda Bharati v. State of Kerala, (1973) 4 SCC 225 at page 616 

4
 Dr. D.C. Wadhwa & Ors. v. State of Bihar & Ors. (1987) 1 SCC 378 - 5 Judge Bench 

5
 (1987) 1 SCC 378 at 393-94, pr. 7. 

6
 Behram Khurshid Pesikaka v. State of Bombay, (1955) 1 SCR 613 

7
 Federation of Bar Association in Karnataka v. Union of India, AIR 2000 SC 2544 
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CULTIVATING EVIL PSYCHE 

The impugned provision i.e. Exception II under Section 375 of the Indian Penal Code creates a class 

within the category of victims based on their marital status i.e. (i) Unmarried; (ii) Married and; (iii) 

Judicially Separated Women; against whom the offence of rape can be committed, inclusive of all the 

elements of a grave and heinous offence. It is pertinent to note here that it further creates an 

unreasonable class amongst the category of accused i.e. husbands protected under the impugned 

provision; husbands judicially separated from their wives; and strangers liable for offence under Sec. 

375 of IPC. The exception to Section 375 assumes non-retractable consent of women to sexual 

intercourse upon marriage. This assumption reinforces various gender stereotypes leading to the 

subordination of women and hence is violative of Article 15 of the Constitution. Such false beliefs 

propel to cultivate the psyche of the social setup objectifying women and reducing them to be nothing 

more than a chattel to her husband. As a consequence, the exception frustrates the principle of equality 

in a marriage, upholding the concepts of patriarchy. While these fundamental rights continue to subsist 

against all strangers, it creates a classification amongst culprits for the same offence committed with 

same degree, thus being void of any reasonable differentia. 

 

NO TRACES OF STATE INTEREST 

In Indian scenario, where rape is a gender-specific legislation, for it to be sustained, the state must 

articulate an "important governmental interest" which is "substantially related" to the statutory 

classification.8  Proponents of the marital rape exemption typically assert that the state's important 

interest in promoting marital harmony and intimacy, or, alternatively, its interest in encouraging 

reconciliation of warring spouses, justifies the statute. 9  Yet, the state undeniably has little or no 

legitimate interest in protecting the harmony or intimacy of a marriage deteriorated to the point of 

violent sexual abuse, and it has equally as little interest in encouraging the reconciliation of spouses 

whose relations no longer are consensual, much less harmonious. 10  Thus, because these statutory 

classifications are not "substantially related" to an important governmental interest, such marital 

exemption law stands unconstitutional. Marital rape exemptions are strikingly easy to trace to 

misogynist roots, from Hale's infamous argument that a married woman is presumed to consent to all 

marital sex and, therefore, cannot be raped,11 to the common law's assumption that marriage results in 

the unification of husband and wife and that marital rape thus constitutes rape of oneself, a legal 

                                                           
8
 See Craig, 429 U.S. at 197 

9
 Hilf, Marital Privacy and Spousal Rape, 16 NEW ENG. L. REV. 31, 43-44 (1980) (limited spousal immunity supports 

marital privacy rights and encourages reconciliations); Comment, Forcible and Statutory Rape: An Exploration of the 

Operation and Objectives of the Consent Standard, 62 YALE L.J. 55, 74 (1952) (policy of protecting reliance on 

behavior of others should prevail over the demand for protection of the woman's right to withhold consent) 
10

 People v. Liberta, 64 N.Y.2d 152, 474 N.E.2d 567,573,485 N.Y.S.2d 207,213 (1984). 
11

 M. HALE, Historia Plactorum Coronae: The history of the Pleas of the Crown 636 (1736). 
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impossibility.12 The marital rape exemption clearly is rooted in an intention to deprive the married 

woman of the protection of the state and to subject her to the will, sovereignty, and unchecked 

violence of her spouse. Because this intention serves no ''important governmental interest,” the 

impugned marital rape exemptions shall be declared unconstitutional.  

 

CLASSES WITHIN CLASSES WITHIN CLASSES 

Decoding further, it is contended that marital rape exemption creates a host of irrational distinctions 

that underscore its unconstitutionality: between married couples and unmarried couples who 

cohabitate; between married, but estranged partners still living together and married partners living 

apart (who often are not included in the scope of the exemption); between partners who have filed for 

divorce and those who have not; and between partners who have indicated their intentions to end the 

marital union and those who have not. Apart from the effects of the marital rape exemption on 

women, this statute creates an irrational distinction between married women and all other persons and 

that this distinction is not justified by real differences between those two groups. The classification and 

differential treatment of married women rests on the assumption that married women, unlike all other 

persons, have no interest in receiving protection from the state against violent and sexual assault. But, 

married women, exactly like men and unmarried women, clearly need physical security in their private 

spheres. Just as all human beings without the security and dignity of knowing that the state ensures 

their protection, women cannot lead autonomous, meaningful, and pleasurable lives. Married women 

need to know that sexual assault against them is criminal and punishable when committed by their 

husbands. For that matter, they need to know that sexual assault is as criminal when committed against 

them as would be any intra-familial crime of violence. Summing up the above mentioned contentions, 

it is concluded that the above tests do not stand qualified in the present matter as there is no reasonable 

backing to the classification done amongst the victims of rape. The very acknowledgement of the 

constitutional protection attributed to the victim by virtue of Section 375 and Sec 376B of IPC leaves 

no other reasonable analogy to construe the waiver of the fundamental right solely due to the change in 

the marital status of the women. 

 

CLASSIFICATION AMONGST HEINOUS CRIMES  

A deconstruction cannot be said to deconstruct novels but only a particular part or reading of the. 

novel. It is not to deconstruct the novel by itself but to show that some part of that reading maybe 

deconstruction in itself only. Another popular criticism is that it relies heavily on the supposed dan- ger 

as alternate readings. For example - Adolf Hilter’s Mein kampf to show that the author secretly implies 

the opposite which he declares openly, that hitter is the friend of jews. We could just imag- ine what 

would have been the consequences if the secretly implied truth is placed upon everyone.  
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 For a good discussion of the history of the exemption, see Note, To Have and To Hold, supra note 2, at 1255- 58. 
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CREATING IRRATIONAL DISTINCTION  

The irrational distinction of the marital rape exemption is between the protected needs and rights of 

the average citizen to be safe from criminal assault and the unprotected same needs and rights of 

married women. The creation of a class of citizens subject to legalised violence is the core effect, if not 

the purpose, of the marital rape exemption. Surely, the constitutional guarantee of equal protection 

must guard against that effect. When women are rendered weak, they become incapable of living the 

kinds of lives the ideal liberal state is surely meant to foster: autonomous, pleasurable, productive, civic, 

and educated. When state passivity renders women vulnerable to private violence, women, like men, 

become stunted, fearful, self-alienated, childlike, and servile. 

 

LOSS OF SELFHOOD 

The evil flaw of these exemptions is not that they irrationally treat married women differently from 

unmarried women, or husbands differently from rapists unacquainted with their victims. The evil is that 

they legalise, and hence legitimate, a form of violence that does inestimable damage to all women, not 

only to those who are raped. In addition to the obvious violence, brutality, and terror marital rape 

exemption facilitates, marital rape exemption, like the rape it legalises, also sever the central connection 

to selfhood that links a woman's pleasure with her desires, will, and actions.13 The will of the married 

woman who learns to accept routinised rape is no longer ruled by or even connected to her desires. 

Eventually, her desires are no longer a product of what she enjoys or what she has learned to enjoy. 

What the victim of routinised rape within marriage does, sexually, is a product not of what the victim 

wills but of what her attacker demands. As an immediate consequence, her will becomes a function not 

of her desires but of his desires. Eventually her desires become a function not of her pleasures, but of 

his pleasures. The victim of marital rape gains survival, but she sacrifices self-sovereignty. In other 

words, she sacrifices the ability to control her own will and to determine her own actions, pleasures, 

and desires free from external influence. In short, she sacrifices selfhood.14 The damage occasioned by 

these statutes is the subordination, and in many cases the annihilation, of the psychic, physical, 

emotional, and erotic female self. It denies married women, in the most literal sense, the protection of 

its laws. When the state encourages or permits a significant increase in the illegitimate power of one 

social group over another, the state defies the safeguards of the equal protection clause. The marital 

rape exemption is an instance of state complicity in men's subordination of women through routinised 

violent sexual assault and the threat of violent assault. 
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 D. RUSSELL, RAPE IN MARRIAGE (1983) (describing effects of marital rape exemptions); West, supra note 44. 
14

 Fineman, Challenging Law, 42 FLA. L. REV. 25 (1990); West, The Difference in Women's Hedonic Lives, 3 WIS. 

WOMEN'S L.J. 81 (1987). 
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SOVEREIGN & SUBJECT 

With the exemption in place, a marriage becomes not a nurturant, safe heaven offering shelter from the 

storm, but a separate political world in which the husband is sovereign and the wife subject. Moreover, 

her vulnerability to this organised, dehumanising, and alienating violence is fully legitimated by the state 

under which she lives. Sexual force and violence within marriage is unleashed and legalised, and 

legalised force and violence, of course, is the precondition of political power. A marriage thus becomes 

a separate state of sovereignty. The marital rape exemption creates, fosters, and encourages not marital 

intimacy, harmony, or reconciliation, but a separate state of sovereignty ungoverned by law and 

insulated from state interference. 

 

RELIGIOUS FAITH OR RELIGIOUS PRACTICE 

As far as the argument relying on Art. 25 of the Constitution is concerned, a sharp distinction must be 

drawn between religious faith and belief and religious practices. What the state protects is religious faith 

and belief. If religious practices run counter to public order, morality or health or policy of social 

welfare upon which the state has embarked, then the religious practices must give way for the good of 

the people.15 It is contended that marriage as an institution in India is closely read to be a religious 

practice, and an integral part of the religion. However, it cannot go above and beyond the above-

mentioned restrictions under Art. 25(1) which is exactly the anomaly with the impugned exception. 

Exception II under Sec. 375 of IPC, by legalising rape committed by a husband on her wife has 

outrightly frustrated all the three limitations i.e. public order; morality and health, and hence should be 

declared unconstitutional. It may be raised that the impact of the impugned provisions boils down to 

protecting married men against misuse of laws by their wives, in case of a bitter marriage/divorce. 

However, the said provision is not only unfounded and misplaced but also disentitles innocent rape 

victims who face violent sexual assault by their husbands, without adequate protection or support from 

the law. For that matter, any law may be misused, the law of cheating under Section 420 is often cited 

when contracts break down in order to pressurise a defaulting party, however the laws on perjury and 

malicious prosecution are appropriate remedies rather than the decriminalisation of cheating. It is 

respectfully contended that when any systemic power is displaced a little, by such as patriarchal power, 

the backlash is strong to suppress such challenge. It is further submitted, Parliament passed the 

Protection of Women from Domestic Violence Act, 2005, clearly recognising the need to protect 

women suffering violence in their relationships, i.e. at the hands of the husband or a live-in-partner 

and/or their in-laws. The threat of misuse of the said law did not prevent Parliament from empowering 

women and protecting them from physical, mental, emotional and economic violence committed in a 

domestic relationship and from standing up to violence inflicted by their own husbands. 
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 State of Bombay v. Narasu Appa Mali, AIR 1952 Bom 84 
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CONCLUSION 

There could have been a fashion of deconstruction between 1970s and 1980s but it is still not dead yet. 

Deconstruction does not aim to provide answers. It does not seek to prove an objective truth or to 

support any one particular claim to justice over another. For this reason deconstruction itself is 

indeterminate. The ‘happening’ of deconstruction is not going to lead to a determinate outcome. It will 

not reveal the one true meaning of justice that can be embodied in law. Rather, deconstruction requires 

first and foremost the relentless pursuit of the impossible. What is ‘happening’ is not the pursuit of an 

answer which marks the end of the inquiry, but rather the ongoing questioning that keeps our minds 

open to the idea that there may be alternative views and understandings of the meaning of justice. 

When seen in these terms, it is not a method but simply a way of reading, writ- ing, thinking and acting. 

Rather than seeking an endpoint or a solid conclusion, the means cannot be distinguished from the 

end. The ongoing process of questioning is the end in itself. It is about nego- tiating the impossible and 

the undecidable and, in so doing, remaining open to the possibility of justice. 
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“UNDERSTANDING THE “ALREADY JUDGED”: 
THE CONCEPT OF RES JUDICATA IN INDIA”  

PRITTHISH ROY 

 
 

INTRODUCTION 

"Res judicata pro veritate accipitur" is the full latin maxim which has, over the years, shrunk to mere 

"Res Judicata"1. The literal meaning of “res” is “everything that may form an object of rights and 

includes an object, subject-matter or status” and “res judicata” literally means “a matter adjudged, a 

thing judicially acted upon or decided; a thing or matter settled by judgments” 2 . If one tries and 

understands the underlying meaning of the definition in a more wider sense, it conveys the meaning 

that a petition/complaint decided by a court of law at a particular level on particular issues raised by a 

person or group of persons, cannot be contested again at the the same level of competent court, the 

same person or persons on those same issues. Though, it may go for an appeal to a higher court, which 

is permissible under law, if we talk specifically in terms of the Indian context. But, this system of 

appeals has been a reason for an ever-growing burden of cases. 

PRINCIPLES OF RES JUDICATA  

In India, if one tries and looks for a statutory provision to understand the concept of res judicata, s/he 

will come across the same under section 11 of the Code of Civil Procedure 19083. The concept of res 

judicata is fundamentally evolved upon three Latin legal maxims-  

a) Nemo debet bis vexari pro una et eadem causa – It recalls the legal concept of double    jeopardy, which 

means that no person shall be punished twice for the same offence. The same is enshrined  and further 

explained under section 300 of Code of Criminal Procedure 19734. 

b) Interest reipublicae ut sit finis litium – It means that it is in the interest of the state that there should be an 

end to litigation or every litigation must come to an end. The same principle has been reiterated from 

time to time, by the British courts in India, such as in Naba Kumar Hazra v. Radhashyam Mahish5, to the 

courts working in the Republic of India, like the Kunjan Nair Sivaraman Nair v. Narain Nair & Ors6 case, 

among many others. A thorough reading of the said judgements will bring out as to how much the 
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judges of both the systems and of different eras, were determined that cases should not pile up at any 

cost and how quick disposal of the same after delivering complete justice is an essential duty of the 

judiciary.  

c) Res judicata pro veritate accipitur – It means that any judicial decision must be accepted as 

correct. Though this maxim per se has been argued to be an unnecessary element/principle, the 

Supreme Court of India in the year 2014 in Shiv Chander More & Ors. v. Lieutenant Governor & Ors.7 has 

recalled its importance and reaffirmed its applicability. Further, the principle of res judicata has evolved 

on the concept of justice, equity and good conscience as well. To understand the same with an 

example, let us assume that a rich businessman „A‟, a malicious litigant, keeps on filing case(s) in the 

court(s) of law to ensure his victory and is constantly troubling the opposite party, led by a poor and 

harassed peasant „B‟. If this trend continues to happen over a long period of time, then this will bring 

anarchy, disorder and lawlessness in the society, as the burdened class will start thinking that the only 

way to secure justice is by “snatching”8 it from the privileged. Therefore, there has to be a system of 

appeals by the aggrieved to a higher court, but, the same person, with the same cause of action and on 

the same relief, cannot maintain two suits in the same competent court. This could have been the 

reason, why, perhaps this doctrine was evolved, if one tries and thinks from a layman‟s perspective. 

Also, I fully agree to the observations made by Halsbury that, “the doctrine of res judicata is not a 

technical doctrine applicable only to records; it is a fundamental doctrine of all courts that there must 

be an end of litigation”9. Halsbury also adds that “the doctrine applies equally in all courts, and it is 

immaterial in what court the former proceeding was taken, provided only that it was a Court of 

competent jurisdiction, or what form the proceeding took, provided it was really for the same cause”10. 

Res judicata is, thus, a doctrine of fundamental importance to our judicial system, even though it is 

brought under the umbrella of procedural law, being statutorily positioned in Section 11 of the Code of 

Civil Procedure, 1908. However, it is not a mere technical doctrine, but it is fundamental to our legal 

system that there be an end to all litigation, this being the public policy of Indian law. It thus, is a very 

important tool, in bringing finality to a case. To further understand the application of the concept, let 

us refer to the case of Daryao & Ors. v. State of U.P. & Ors.11 In this case, the petitioner approached the 

High Court at Allahabad under article 226 of the Constitution of India 12 . The High Court, after 

considering the writ petition, dismissed it. The same petitioner, with the same cause of action and with 

the same prayers, reached the Supreme Court and filed a writ petition under article 32 of the 
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Constitution of India 13 , and the matter was put before a five judge Constitution bench. The 

respondent(s) objected to the writ petition(s) and argued that the order passed by the High Court 

would operate as the res judicata with respect to article 32. The Petitioner(s), on the other hand 

countered the arguments by saying that article 32 is itself a fundamental right, which allows any 

individual to reach out to the Supreme Court if any of the fundamental rights are getting violated. The 

same fundamental right, cannot be whittled down, with a technical plea of res judicata. The petitioners 

went on to quote Dr. B.R. Ambedkar‟s speech in the Constituent Assembly14, where they quoted, “…I 

could not refer to any other article except this (32) one. It is the very soul of the Constitution and the 

very heart of it and I am glad that the House has realised its importance…”15. After giving a patient 

hearing to all the oral arguments and submissions, the then hon‟ble Justice P.B. Gajendragadkar, who 

was heading the Constitution bench said, that the writ petition put up for consideration before the 

bench was not merely a technical plea, but, was based on larger public policies, which were- avoiding 

double jeopardy and there should be an end to the litigation. The public policies give birth to the rule 

of law, which then, is responsible for governing the entire legal system. Therefore, keeping in mind the 

public policies, the hon‟ble judges dismissed the writ petition and held that the order passed by the 

High Court shall be treated as res judicata. To quote Justice Gajendragadkar - “The  binding character 

of judgments of courts  of  competent jurisdiction  is  in essence a part of the rule of  law  on which  

the administration of justice, so much emphasised  by the  Constitution,  is founded and a judgment  of  

the High Court  under Art. 226 passed after a hearing on  merits  as aforesaid must bind the parties till 

set aside in appeal as provided by the Constitution and cannot be circumvented by a petition under 

Article 32”16.  

CONDITIONS OF RES JUDICATA 

Over the years, in various judgements passed by the various High Courts and the Supreme Court of 

India, there has not been any clear cut guidelines or a checklist as to how and when res judicata could 

be applied. But, after going through Section 11 of the Code of Civil Procedure 1908, judgments and 

commentaries by various jurist and scholars of the said courts, I found that the following essentials 

could be used as a checklist to make sure whether res judicata can be applied to any case or not. They 

are:  

   a. There should be two suits- one former suit and other, the subsequent suit; 

   b. The Court should be competent to decide the previous, as well as the current suit; 
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   c.  Issue or the subject matter should be common in both the suits; 

   d. The issues involved in the previous suit should be heard and decided finally; 

   e. The parties‟ name or claimants to the new suit should be the same to the previous suit; 

   f.  The Cause title should be the same, which means that the litigation must have happened under the 

same previous name. 

Luckily, the Supreme Court of India had the opportunity to explain the above mentioned six conditions 

in one of its very famous cases, where they could explain as to how all six of them were essential in 

challenging a suit under the doctrine of res judicata. The relevant case is Saroja v. Chinnuswamy (dead) by 

L.RS. & Ors.17 The facts of the case are as follows- The first suit was filed on 19th April 1989 by the 

wife of Kuppuswamy before the Munsif‟s Court, seeking declaration of title and permanent injunction 

against her husband. Notices and summons were served upon the husband, but, he never appeared in 

the court and during the pendency of the said suit, the husband sold the property in dispute to another 

lady via a registered deed of sale, by the name of Saroja. Since the husband never appeared in the court, 

nor Saroja was ever summoned during the pendency of the suit, an ex-parte order was passed in favour 

of Kuppuswamy‟s wife. The suit was never challenged and referred to a higher court, thus, attaining 

finality. Now, during the pendency of the former suit, Saroja, filed another fresh suit, seeking 

declaration of title and permanent injunction against Kuppuswamy‟s wife, in the same court. In this 

following suit by Saroja, Kuppuswamy‟s wife affected appearance and filed a written statement as well. 

But, the outcome was, that, the decree was passed in favour of Saroja. The situation was that in the 

same competent court, there were two suits decided on the same disputed property. Aggrieved by the 

order passed in the suit filed by Saroja, Kuppuswamy‟s wife preferred an appeal to the first appellate 

court and there, she was given relief. Saroja challenged the relief given to Kuppuswamy‟s wife in the 

high Court, and in this second appeal, the High Court adhered to the judgement passed by the first 

appellate court and thereby dismissed the second appeal. As a final resort, Saroja approached the 

Supreme Court. The issue before the Supreme Court was to decide whether the  ex-parte decree passed 

by the Munsif‟s Court in the first case (filed by Kuppuswamy‟s wife), stood as the res judicata to the 

subsequent suit or not. Now, let us check point wise as to whether the six essential conditions were 

fulfilled or not. There should be two suits- one former suit and other, the subsequent suit; Yes there 

were two suits- one filed by Kuppuswamy‟s wife and the other by Saroja. The Court should be 

competent to decide the previous, as well as the current suit; Yes, the Competent Court in this case was 

the Munsif‟s Court, where both the suits were instituted. Issue or the subject matter should be common 

in both the suits; Yes, the subject matter (the property) was the same in both the suits. The issues 
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involved in the previous suit should be heard and decided finally; This checkpoint was thoroughly 

debated in the Supreme Court as to determine whether the ex-parte decree passed by the Munsif‟s 

Court was equivalent of being heard and decided finally or not. After a thorough debate, it was 

concluded that the ex-parte decree was equivalent to being heard and decided finally. The court 

reasoned out that since Kuppuswamy was served summons and did not show any interest to the suit, 

nor did Saroja ever appeared in the first suit to explain her locus standi and explained her stakes in the 

disputed property. Therefore, though it was passed as an ex-parte decree, it would still be considered as 

a full fledged fair decision, because every possible efforts were made to make sure that the decree to be 

passed, would not end up as an ex-parte decree. The court also observed and commented that since the 

only condition wherein the decree could have been challenged, was by taking a plea of that the said 

decree was taken by means of fraud or collusion by one of the parties with the bench. That also was 

not taken anywhere throughout the web of appeals. Therefore, this condition also gets fulfilled. The 

parties‟ name or claimants to the new suit should be the same as to the previous suit; This checkpoint 

was also subjected to a lot of discussions as to whether both the parties were the same in both the suits 

or not. The prima facie observation showed that the parties involved in both the suits were different. 

But, the Supreme Court interpreted the term “parties‟” in a larger spectrum and explained that since 

Saroja was seeking her rights from Kuppuswamy and he was a party to the first suit. Therefore, such a 

person, seeking rights from someone who was already named in a suit concerning the same subject 

matter, would be declared as a legitimate party. The Cause title should be the same, which means that 

the litigation must have happened under the same previous name. This again proved to the one of the 

very interesting points of deliberation. Saroja stepped into the shoes of Kuppuswamy in contesting the 

suit against Kuppuswamy‟s wife. Therefore, her title is now the same as that of Kuppusamy. Though, 

again, it may not look like prima facie, but logically speaking, this had to be the interpretation to ensure 

justice. Therefore, after fulfilling all the conditions, the court held that the ex-parte decree passed by the 

Munsif‟s Court in the former case, stands as the res judicata over the subsequent suits and appeals.  

RES JUDICATA & CONSTRUCTIVE RES JUDICATA: THE UNDERLYING 
DIFFERENCE 

Very often it has been observed by scholars, the judges and the lawyers alike that there has been a 

tendency of the litigants, who, were barred to contest a suit under res judicata, to bring up different 

issue(s), concerning the same subject matter. In legal parlance, this is known as constructive res 

judicata. Thus, if a matter which might and ought to have been raised by the plaintiff in the former suit 

is not raised by him there he would be estopped from raising the same question in a subsequent suit 

between the same parties18. In India, this concept is governed by explanation 4 of section 11 of the 
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Code of Civil Procedure 1908. In the famous English case of Henderson v. Henderson19, the doctrine of 

constructive res judicata was applied for the first time. To quote the exact words from the judgement, 

“where a given matter becomes the subject of litigation in, and of adjudication by, a Court of 

competent jurisdiction, the Court requires the parties to that litigation to bring forward their whole 

case, and will not (except under special circumstances) permit the same parties to open the same 

subject of litigation in respect of matter[s] which might have been brought forward as part of the 

subject in contest, but which was not brought forward, only because they have, from negligence, 

inadvertence, or even accident, omitted part of their case. The plea of res judicata applies, except in 

special cases, not only to points upon which the Court was actually required by the parties to form an 

opinion and pronounce a judgment, but to every point which properly belonged to the subject of 

litigation, and which the parties, exercising reasonable diligence, might have brought forward at the 

time”20. In India also, the concept has been vividly dealt with in the case of State of UP v. Nawab 

Hussain21.  

 

 

CONCLUSION 

The legal fraternity in India today is facing one of the very daunting challenges it can ever come across; 

the issue of pendency. The communal, social, political, economic and cultural diversity of the country is 

such, that the number of litigations are bound to increase with each passing day. Though, the society 

holds it as its perception that courtrooms are battlefields where wars between the parties are fought for 

over decades, it is also these very members of the society who threatens to go to the court every single 

time they feel aggrieved or cheated upon. No wonder, the Constitution of India has given due 

importance to justice in its preamble, but, as citizens of this great nation, we should make sure that we 

do not exploit this opportunity to derive personal benefits. We as citizens, should avoid frivolous 

litigations and should make sure that even if we end up getting to the court, the litigants present both 

the sides with utmost honesty and to the best of their abilities and then, honour the decision of the 

court. The scenario should be such, that section 11 of the Code of Civil Procedure 1908 should be 

recalled to the minimum. If we are able to work on this, then, in the near future, we can see a 

significant drop in the pendency rates and thus, uphold the public policy of bringing an end to the 

unnecessary litigations. 
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“SURROGACY IN INDIAN CONTEXT”  

SALMAN KHAN & KESHAV BISWAS 

 
 

INTRODUCTION 

Law is considered to be an important component to control and punish the people who break it. 

Therefore, law is considered to be an important mechanism to run the society. Commercial Surrogacy 

has been legalized in 2002 and many couples who are unable to conceive or procreate children are 

spending millions on the Reproductive Industries to fulfill or achieve their parenthood dreams. 

Nowadays there are many options for infertile couples, as well as singles and homosexuals who want 

children. The urge of parenthood leads them to seek alternative solutions including Assisted 

Reproductive Technology (ART), In Vitro Fertilization (IVF) and Intra-Uterine Injections (IUI). The 

most shocking thing about this process is that there is still no codified law or statutory provision which 

could regulate this process. Moreover, what we have is an A R T Bill, 20101 which is still pending in the 

Parliament and waiting for its approval. This bill does not talk about the Life Insurance for every 

surrogate mother in case of any miss happening to them. Not only this, there are many other loopholes 

in the present drafted bill. This bill has proven to be a boon for the unfit couples but also this bill is 

also increasing the crime against women in form of trafficking of eggs, supply of surrogate mothers to 

different countries and also there is Human rights violations of these surrogates which cannot be 

ignored.  

DEFINITION AND TYPES OF SURROGACY  

The literal meaning of surrogate is substitute. A standard definition of surrogacy is offered by the 

American Law reports in the following manner; ―A contractual undertaking whereby the natural or 

surrogate mother, for a fee, agrees to conceive a child through artificial insemination with the sperm of 

the natural father, and to terminate all of her parental rights subsequent to the child birth‖.2 According 

to the Black‘s Law Dictionary, ―Surrogacy means the process of carrying and delivering a child for 

another person‖.3 Advances in medical sciences and technology, particularly in assisted reproductive 

techniques like donor insemination and embryo transfer methods have revolutionized the reproductive 

environment and have led to an increase in popularity of surrogacy. With the introduction of financial 

agreements in exchange for the surrogate child becomes a ‗saleable commodity‘. As a result, 
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complications arise and questions must be raised regarding the rights of the surrogate mother, the child 

and the commissioning of parents.4 The ART Bill has defined surrogacy as ‗an arrangement in which a 

woman agrees to a pregnancy, achieved through assisted reproductive technology, in which neither of 

the gamets belong to her or to her husband, with the intention to carry it to the term and hand over the 

child to the person or persons for whom she is acting as a surrogate.‘5 Surrogacy is divided into two 

types and i.e.; Traditional Surrogacy- By this method, a sperm of the donor or the sperm of the father is 

artificially inseminated in the women and the women get pregnant and she carries the fetus till birth of 

the child. Here, the woman is the biological mother of the child because it is her egg, which is fertilize 

with the sperm of the donor or the sperm of the father means the child will be genetically attached to 

the mother. 6  Gestational Surrogacy- By this method, the fertilization is done through In Vitro 

Fertilization (IVF) first. The egg and the sperm of the intended parent is collected for artificial 

insemination through IVF and then it is transfer into the surrogate mother womb with the help of 

Assisted Reproductive Technique.7  

HISTORY OF SURROGACY 

Surrogacy in its modern scenario has its roots originating from ancient Egypt, where infertile women 

were allowed to undertake the practice of allowing another woman bear the biological child of her 

husband in order to avoid divorce. It was a practice though not held commonplace but was still 

considered an act and not a criminal offence. In modern times, it was in the year 1978 that in the 

United Kingdom, the first successful IVF procedure was carried out and resulted in the birth of baby 

Mary Louise. This heralded a new found hope for childless couples as well as ushering in a new branch 

of science. This did however also raise a multitude of questions in morality, law and ethics with regards 

to the field of assisted reproductive techniques.8The roots of surrogacy can also be traced long back in 

Indian history as well. The world‘s second and India‘s first IVF (In Vitro Fertilization) baby Kanupriya 

alias Durga was born in Kolkata on Oct 3, 1978. Since then the field of Assisted Reproductive 

Technology (ART) has developed rapidly.  But legally the laws related to surrogacy are still in the 

nascent stage. At present the agreement between the parties based on the ART Guidelines are the 

guiding force. The codified law is yet to be adopted and implemented. With the recent growth in the 

Intended parents opting for surrogacy here, India has become the much sought after surrogacy 

destination. With the acceptance of same sex marriages/union and the recognition of the basic human 

right to have family and children has given rise to surrogacy manifold. However, at the same time 
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nations all across the globe are condemning commercial surrogacy as it results in commercialization of 

human reproductive system and co modification of children. For its various socio-ethical reasons, 

surrogacy has become a topic of deep interest amongst the government of different nations, medico-

legal luminaries as well as public at large. There is a amalgamated pool of ethical and legal issues that are 

hovering around the practice of assisted reproductive techniques and none are more important than in 

the case of surrogacy. The primary reason here is that in the case of surrogacy, be it gestational or 

traditional surrogacy, there is no specific outlined plan for the protection of the mother and the child, 

in case the contract is not honored by the intended parents. Most insurance companies are not having 

plans to cover surrogate mothers specifically and even in places where schemes are available, the 

premiums are very high and the knowledge is not distributed among the surrogate mothers.9 .  

LEGAL ISSUES IN SURROGACY 

Medical advancements in surrogacy and legal standings in this respect have brought the traditional 

concept of motherhood under debate. Two prime considerations of genetics and legitimacy are the 

basis for legally acceptable definition of a family. But author like Andrea E. Stumpf says that ―In the 

process of procreation different participants should have mist rights at different stages of procreation‖. 

Prior to gestational period, the psychological dimensions of the intending parent is most critical. Family 

laws have only biological and mental concepts. The case of infertile wife proves the mental concept 

more distinctly. She will have no biological connection with the child but her initiative with her 

husband makes the surrogacy process successful. For a married couple, the procreation process is 

purely private. But in surrogacy arrangements third parties are involved like surrogate mother, doctor, 

lawyers.10 One of the most serious charges against surrogate motherhood contracts is that they exploit 

women. It is difficult to assess with any confidence whether surrogacy contracts are exploitative and 

whether exploitation is a valid reason for prohibiting these arrangements. At a glance, surrogacy seems 

like an attractive alter native as a poor surrogate mother gets very much needed money, an infertile 

couple gets their long-desired biologically related baby and the country earns foreign currency, but the 

real picture reveals the bitter truth. Due to lack of proper legislation, both surrogate mothers and 

intended parents are somehow exploited and the profit is earned by middlemen and commercial 

agencies. There is no transparency in the whole system, and the chance of getting involved in legal 

problems is there due to unpredictable regulations governing surrogacy in India.   
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COMMERCIAL SURROGACY 

INDIAN LEGAL FRAMEWORK 

In India, the first child born through gestation was at Dr. Nayna Patel‘s Akansha Fertility Clinic in 

Gujarat during 2004. After this only India became the favorite destination for Commercial Surrogacy 

for the Foreigners. It was in the case of Baby Manjhi, for the first time Honorable Supreme Court in its 

judgment asked the government to pass a law for governing and regulating the procedure of Surrogacy 

as well as said that Commercial Surrogacy is legal in India.11 According to that, Legislature has prepared 

a bill called Assisted Reproductive Technologies (ART) Regulations Draft Bill, 2010 which still pending 

in the parliament for its approval. The Law Commission of India12, submitted its Report No-228, 

whereby it says that the price fixed for the Commercial Surrogacy Agreement in India, between the 

intended parents and the surrogate mothers, is near about $25,000-$30,000 that is around 1/3 from the 

other countries13. Simply because of the low cost, modern medical facility, easy availability of surrogate 

mother and with no strict laws to regulate the commercial surrogacy, India becomes the favorite 

destination for the foreign couples for Commercial surrogacy. That is the price fixed between intended 

parents and reproductive clinics, but the amount, which is given to the surrogate mother for renting her 

womb, is very less in compare to the service, which she rendered. As in proposed bill, there is no 

mentioning of the fess given to the surrogate mother by reproductive clinics and also the economic 

rights of the surrogate mother are getting violated and because of this the income of these clinics are 

increasing14. In an article written by Deborah Conlon, it was found that near about 3000 fertility clinics 

were there in 2002 in India, and by Commercial Surrogacy this industries has earned more than $400 

million per year15.   

 

HUMAN TRAFFICKING AND ECONOMIC EXPLOITATION OF WOMEN FOR 

COMMERCIAL SURROGACY 

The National Rapporteour on Trafficking in Human beings of Dutch16 while doing its research on 

Human Trafficking For The Purpose Of The Removal Of Organs And Forced Commercial Surrogacy, 

raised their concern for the surrogate mother who comes for the commercial surrogacy. That whether 

such women were coming voluntarily or forcefully to become a surrogate mother for commercial 

surrogacy? Poverty is one of the main reason for the commission of the crime as well as the poor 

people get easily victim of the trafficking. Moreover, while answering the same Jyotsana Gupta, a senior 

lecturer in gender studies and diversity at the University of Utrecht, argues, ―Indian surrogate mothers 
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are usually under enormous pressure from their husband and family‖17. Therefore, from the report we 

can find that the Indian women who belongs to the poorer sections of the society are the ones who are 

in great danger. They can easily become the victim of trafficking because of poverty and lack of 

education (illiteracy). And since there is no statutory provision or regulatory provision for the same so 

the wrongdoer can easily commit the crime and escape the punishment. Dr. Roel Schats18, chief medical 

officer of the IVF center of the VU Medical Center, argued against Commercial Surrogacy, ―It is a 

form of modern slavery to use an Indian Woman as a breeding machine without the benefit of any 

form of care‖. Also slavery is considered as a human right violation and Art 4 of UDHR says that,‖ No 

one shall be held in slavery or servitude; slavery and the slave trade shall be prohibited in all their 

form‖19. 

CERTAIN LAWS WHICH REGULATE SURROGACY IN INDIA: 

1. The Assisted Reproductive Technology (ART) Regulation Bill, 2008. 

2. The Law Commission of India Report on ―The need for legislation to regulate assisted 

reproductive technology clinics as well as right and obligation of parties to a surrogacy‖. 

3. The Assisted Reproductive Technology (ART) Regulation Bill, 2010. It was created when the 

ART Regulation Bill, 2008 was imparted by the government of India and the new ART 

Regulation Bill, 2010 was created on the guidelines made by ICMR (Indian Council for Medical 

Research). 

4. The Assisted Reproductive Technology (ART) Regulation Bill, 2013. This bill is the revised form 

of 2010 bill. The draft bill 2013 is an exhaustive document containing 100 sections addressing 

various issues relating to ART. 

5. The Surrogacy (Regulation) Bill, 2014.  

 

THE 2019 BILL 

PURPOSE 

The Surrogacy (Regulation) Bill, 2019 was introduced by the Minister of Health and Family Welfare, 

Dr. Harsh Vardhan in Lok Sabha on July 15, 2019. The Bill defines surrogacy as a practice where a 

woman gives birth to a child for an intending couple with the intention to hand over the child after the 

birth to the intending couple. Further, in Devika Biswas v. Union of India, the Supreme Court recognized 

the right to reproduction as an important component of the ‗right to life‘ under Article 21. Thus, 

restricting ART and surrogacy only to heterosexual relationships within a certain age group and denying 

reproductive choices to LGBT, single persons and older couples, would be a violation of Article 21. 

                                                           
17

 Ibid at 19. 
18

 Ibid at 20. 
19

 Art-4 of The Universal Declaration of Human Rights, 1948. 
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These restrictions also agitate against the concept of right to equality under Article 14.20 The enactment 

has laid down exemplary additions and definitional provisions which have been made with the 

legislative intent to strictly avoid any mishaps and promote the concept of a welfare state , in terms of 

constitutional statements and good faith. Section 2 sub clause b suggests -(b) ―altruistic surrogacy; 

means the surrogacy in which no charges, expenses, fees, remuneration or monetary incentive of 

whatever nature, except the medical expenses incurred on surrogate mother and the insurance coverage 

for the surrogate mother, are given to the surrogate mother or her dependents or her representative‖; 

which means that the loopholes of commercial surrogacy will be minimized ,the surrogate mother shall 

not be given or offered any financial assistance , except the expenses incurred during the period of 

carrying the baby. Further Section 5 states- No person including a relative or husband of a surrogate 

mother or intending couple shall seek or encourage to conduct any surrogacy or surrogacy procedures 

on her except for the purpose specified in clause (ii) of section 4. Section 4 (2)- (ii) no surrogacy or 

surrogacy procedures shall be conducted, undertaken, performed or availed of, except for the following 

purposes, namely:—  

(a) when either or both members of the couple is suffering from proven infertility;  

(b) when it is only for altruistic surrogacy purposes; 

(c) when it is not for commercial purposes or for commercialization of surrogacy or surrogacy 

procedures;  

(d) when it is not for producing children for sale, prostitution or any other form of exploitation; and 

(e) any other condition or disease as may be specified by regulations made by the Board; 

This Section is preventive in nature , it is of utmost priority to look into the facts , whether the child is 

produced for the intending couples , or for other malicious acts like trafficking , prostitution or organ 

trafficking etc .  

 

A PROPER REGULATION OF SURROGACY AND SURROGACY PROCEDURES 

As per Section 3 ,no surrogacy clinic shall conduct or associate , or aid in any manner , in any activity 

which will result in surrogacy or its procedures , unless registered. Any medical practitioner, any experts 

, or a registered practitioner , shall conduct , or offer , or undertake , either promote or associate , with 

or anyone , or anything which will result in any commercial surrogacy , in any form. No clinic shall 

employ or cause to be employed, or take services of any person , whether  on payment , such 

qualification must be possessed and if not possessed. Surrogacy clinics cannot undertake surrogacy 

related procedures unless they are registered by the appropriate authority.  Clinics must apply for 

registration within a period of 60 days from the date of appointment of the appropriate authority, in 

accordance with procedures established by law , to achieve the aim of the Act. Registered places, i.e. 

                                                           
 20 Devika Biswas v. Union of India (2016) 10 SCC 726 
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clinics will only conduct such activities amounting to surrogacy ,if found otherwise , the object and 

purpose of Section 35 comes into existence , which states that –―Notwithstanding anything contained 

in the Indian Penal Code, contraventions of the provisions of clauses (a) to (g) of sub-section (1) by any 

person shall be an offence punishable with imprisonment for a term which may extend to ten years and 

with fine which may extend to ten lakh rupees‖. Section 6(2) states about the choice which is left on the 

surrogate mother to make or opt –― (2) Notwithstanding anything contained in sub-section (1), the 

surrogate mother shall have an option to withdraw her consent for surrogacy before the implantation 

of human embryo in her womb‖. In Suchita Srivastava Case the Supreme Court equated the right to 

make a choice in relation to reproduction with personal liberty under Article 21 and clarified that such 

right includes within it the ‘privacy, dignity and bodily integrity’ of the woman and further stated that ‘taken to 

its logical conclusion, reproductive rights includes a woman’s entitlement to carry a pregnancy to its full term, to give birth 

and to subsequently raise children’.21 Section 4 in its sub clauses states - (iii) no surrogacy or surrogacy 

procedures shall be conducted, undertaken, performed or initiated, unless the Director or in-charge of 

the surrogacy clinic and the person qualified to do so are satisfied, for reasons to be recorded in writing, 

that the following conditions have been fulfilled, namely:— 

 (a) the intending couple is in possession of a certificate of essentiality issued by the appropriate 

authority, after satisfying itself, for the reasons to be recorded in writing, about the fulfilment of the 

following conditions, namely:— 

 (I) a certificate of proven infertility in favor of either or both members of the intending couple from a 

District Medical Board; 

For instance, the Surrogacy Bill require couples to procure a ‗certificate of proven infertility‘ from the 

district medical board. As observed in B.K. Parthasarthi vs. Government of A.P., the right to make a 

decision about reproduction is essentially a very personal decision and the intrusion of the State into 

such a decision-making process has to be scrutinized. It is highly debatable  that  couples or intending 

parents/persons to procure such certificates is a gross violation of their right to privacy,22but the whole 

scenario has to be looked in proximity with the notion of welfare state  and prevent any mala fide 

actions amounting from such an activity  which might make the new born susceptible to harms like 

prostitution , trafficking or even other heinous crimes .  

 

SUGGESTION 

First suggestion is a used of solid uniform international law to control the trafficking related to 

surrogacy .Ambiguity in the Act ,as according to Sec 26(8) of ART BILL, 2010 a woman can donate 

her eggs not more than six times in her entire life., but the Surrogacy Bill states that it can be done only 

                                                           
21

 Suchita Srivastava v. Chandigarh Administration(2009) 9 SCC 1. 
22 B.K. Parthasarthi v. Government of A.P    2000 (1) ALD 199 
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once in a lifetime . NGO‘s should evolve as a major source as stating this topic in large and awareness 

the people about surrogacy and how it include Human Trafficking. Focusing it as a major issue in 

current scenario, the India Government and International authority should consider the Human egg 

under the guiding principles on Human Organ transplantation of WHO and in transplantation of 

Human Act, 1994. There is a need to have a specific law or legislation for the regulation and control of 

surrogacy in India. The terms and conditions must be clearly laid down and proper balance should be 

maintained between the duties of surrogate mother and the protection of dignity of her rights. Special 

courts or legal authority created for adjudication and determination of legal issues and disputed arising 

out of surrogacy, is required, because such power cannot be left to advisory boards who neither have 

the legal acumen nor they have a expert to decide such problems of surrogacy. The requisite 

Infrastructure must be built as soon as possible. There is an urgent need for multilateral and legally 

binding instrument that would establish a global and ethical practice of international surrogacy. 

 

CONCLUSION 

As listed in above discussion, unfortunately there is negligible sensitivity and awareness of the law 

regulating the fertility industry in our country. Its now the time of India to take stock, evaluate, access, 

and decide the future course of surrogacy .A clear cut law has been enacted, now the implementation 

must be reached to fullest potential  by the new  law on surrogacy , with proper checks, safeguard and 

adequate precautions to ward of the ills of the commercial over tones of surrogacy. There is a need to 

prepare a legislation to regulate not only the ART clinics but also the rights of the surrogate child. 

Surrogacy has both negative and positive impact and if this process used wisely and with proper care it 

would provide happiness to millions of couples but if not used wisely then it would hamper the society 

at large. If we can make this law to workable and surrogacy misuse can be stopped, as infertility affects 

10% of the population in our country and day by day with the increase number of trafficking of woman 

and minor girl in Indian market as well as in the International market. According to Dr. Kamini Rao, 

―Surrogacy is a blessing if used in the right manner but it has been misused on many occasion‖. The 

capability of the State , as a parental institution is to end the commercial surrogacy , which it has thrived 

spontaneously  but if the regulatory framework for the ART Clinics are not modified and contemplated 

upon , which provides the basic technology for surrogacy , the propoer implementation of Bill is to 

take place for achieving the Object and the purpose of the Bill otherwise , the State machinery will fail 

and that failure shall gain momentum and much more serious consequences , leading to a tragic 

scenario. 
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“HUMAN RIGHTS AND FINANCIAL 

INCLUSION” 
  

SANJANA AGARWAL   
  

INTRODUCTION 

Human rights are moral principles or norms which describe certain standards of human behavior 

and are regularly protected as natural and legal rights in municipal and international law.  They 

are commonly understood as inalienable, fundamental rights "to which a person is inherently 

entitled simply because she or he is a human being" and which are "inherent in all human 

beings", regardless of their nation, location, language, religion, ethnic origin or any other status. 

They are applicable everywhere and at every time in the sense of being universal and they are 

egalitarian in the sense of being the same for everyone They are regarded as requiring empathy 

and the rule of law and imposing an obligation on persons to respect the human rights of others, 

and it is generally considered that they should not be taken away except as a result of due process 

based on specific circumstances; for example, human rights may include freedom from unlawful 

imprisonment, torture and execution1. The doctrine of human rights has been highly influential 

within international law, global and regional institutions, the actions take by the  states and non-

governmental organisations form a basis of public policy . The idea of human rights suggests 

that "if the public discourse of peacetime global society can be said to have a common moral 

language, it is that of human rights"2. The strong claims made by the doctrine of human rights 

continue to provoke considerable skepticism and debates about the content, nature and 

justifications of human rights. The precise meaning of the term right is controversial and subject 

of continued philosophical debatee there is consensus that human rights encompasses a wide 

variety of rights like right to a fair trial, protection against enslavement, prohibition of genocide, 

free speech or a right to education (including the right to comprehensive sexuality education, 

among others, there is disagreement about which of these particular rights should be included 

within the general framework of human rights. Many of the basic ideas that animated the human 

rights movement developed in the after Second World War and the events of the Holocaust, 

culminating in the adoption of the Universal Declaration of Human Rights in Paris by the 

United Nations General Assembly in 1948. Ancient peoples did not have the same modern-day 

conception of universal human rights. The human rights discourse was the concept of natural 

                                                           
1
https://en.wikipedia.org/wiki/Human_rights#cite_note-twsStanfordEncyclopedia-1> accessed 23 June 2019 

2
https://en.wikipedia.org/wiki/Human_rights#cite_note-twsStanfordEncyclopedia-1> accessed 23 June 2019 
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rights which appeared as part of the medieval natural law tradition that became prominent during 

the European Enlightenment with such philosophers as John Locke, Francis Hutcheson and 

Jean-Jacques Burlamaqui and which featured prominently in the political discourse of the 

American Revolution and the French Revolution. From this foundation, the modern human 

rights arguments emerged over the latter half of the 20th century  possibly as a reaction to 

slavery, torture, genocide and war crimes, as a realisation of inherent human vulnerability and as 

being a precondition for the possibility of a just society.3  

REGIONAL HUMAN RIGHTS 

AFRICA 

The African Union (AU) is a supranational union consisting of fifty-five African states.  Which 

was established in 2001. The AU purpose is to help secure Africa's democracy, human rights, 

and a sustainable economy, especially by bringing an end to intra-African conflict and creating an 

effective common market.4 The African Commission on Human and Peoples' Rights (ACHPR) 

is a quasi-judicial organ of the African Union tasked with promoting and protecting human 

rights and collective (peoples') rights throughout the African continent as well as interpreting the 

African Charter on Human and Peoples' Rights and considering individual complaints of 

violations of the Charter. The Commission has three broad areas of responsibility. 

 Promoting human and peoples' rights 

 Protecting human and peoples' rights 

 Interpreting the African Charter on Human and Peoples' Rights5 

In pursuit of these goals, the Commission is mandated to "collect documents, undertake studies 

and researches on African problems in the field of human and peoples, rights, organise seminars, 

symposia and conferences, disseminate information, encourage national and local institutions 

concerned with human and peoples' rights and, should the case arise, give its views or make 

recommendations to governments" (Charter, Art. 45). African Court on Human and Peoples' 

Rights (under a protocol to the Charter which was adopted in 1998 and entered into force in 

January 2004), the Commission will have the additional task of preparing cases for submission to 

the Court's jurisdiction. In a July 2004 decision, the AU Assembly resolved that the future Court 
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 https://en.wikipedia.org/wiki/Human_rights#cite_note-twsStanfordEncyclopedia-1> accessed 23 June 2019 

4
https://en.wikipedia.org/wiki/Human_rights#cite_note-twsStanfordEncyclopedia-1> accessed 23 June 2019 
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on Human and Peoples' Rights would be integrated with the African Court of Justice.  The 

Court of Justice of the African Union is intended to be the "principal judicial organ of the 

Union" (Protocol of the Court of Justice of the African Union, Article 2.2) not yet been 

established, it is intended to take over the duties of the African Commission on Human and 

Peoples' Rights, as well as act as the supreme court of the African Union, interpreting all 

necessary laws and treaties. The Protocol establishing the African Court on Human and Peoples' 

Rights entered into force in January 2004, but merging with the Court of Justice has delayed its 

establishment. The Protocol establishing the Court of Justice will come into force when ratified 

by 15 countries.6  

AMERICA 

The Organization of American States (OAS) is an international organization, headquartered in 

Washington, D.C., United States. Its members are the thirty-five independent states of the 

Americas. The end of the Cold War, the return to democracy in Latin America, and the thrust 

toward globalization, the OAS made major efforts to reinvent itself to fit the new context. Its 

stated priorities now include the following:  

 Strengthening democracy 

 Working for peace 

 Protecting human rights 

 Combating corruption 

 The rights of Indigenous Peoples 

 Promoting sustainable development 

The Inter-American Commission on Human Rights (the IACHR) is an autonomous organ of the 

Organization of American States, also based in Washington, D.C. Along with the Inter-American 

Court of Human Rights, based in San José, Costa Rica, it is one of the bodies that comprise the 

inter-American system for the promotion and protection of human rights. The IACHR is a 

permanent body which meets in regular and special sessions several times a year to examine 
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allegations of human rights violations in the hemisphere. Its human rights duties stem from three 

documents:7  

 the OAS Charter 

 the American Declaration of the Rights and Duties of Man 

 the American Convention on Human Rights 

The Inter-Americal Court of Human Rights was established in 1979 with the purpose of 

enforcing and interpreting the provisions of the American Convention on Human Rights. Main 

functions are adjudicatory and advisory.  

ASIA 

The Association of Southeast Asian Nations (ASEAN)[53] is a geo-political and economic 

organization of 10 countries located in Southeast Asia, which was formed in 1967 by Indonesia, 

Malaysia, the Philippines, Singapore and Thailand.[54] The organisation now also includes Brunei 

Darussalam, Vietnam, Laos, Myanmar and Cambodia.[53] In October 2009, the ASEAN 

Intergovernmental Commission on Human Rights was inaugurated, and subsequently, the 

ASEAN Human Rights Declaration was adopted unanimously by ASEAN members on 18 

November 20128. The Arab Charter on Human Rights (ACHR) was adopted by the Council of 

the League of Arab States on 22 May 2004.  

EUROPE 

The Council of Europe, founded in 1949, is the oldest organisation working for European 

integration. An international organisation with legal personality recognised under public 

international law and has observer status with the United Nations. The seat of the Council of 

Europe is in Strasbourg in France. The Council of Europe is responsible for both the European 

Convention on Human Rights and the European Court of Human Rights. These institutions 

bind the Council's members to a code of human rights which, though strict, are more lenient 

than those of the United Nations charter on human rights. The Council also promotes the 

European Charter for Regional or Minority Languages and the European Social Charter. 

Membership is open to all European states which seek European integration, accept the principle 

of the rule of law and are able and willing to guarantee democracy, fundamental human rights 
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and freedoms.  The EU also has a separate human rights document; the Charter of Fundamental 

Rights of the European Union.9  

HUMAN RIGHTS IN INDIA 

Human rights in India is an issue complicated by the country's large size and population, 

widespread poverty, lack of proper education, as well as its diverse culture, even though being 

the world's largest sovereign, secular, democratic republic. The Constitution of India provides 

for Fundamental rights, which include freedom of religion. Clauses also provide for freedom of 

speech, as well as separation of executive and judiciary and freedom of movement within the 

country and abroad. The country also has an independent judiciary and well as bodies to look 

into issues of human rights10. Civil society groups face harassment and government critics face 

intimidation and lawsuits. Free speech has come under attack both from the state and by interest 

groups. Muslim and Christian minorities accuse authorities of not doing enough to protect their 

rights. But in the recent years, more emphasis is given to minority rights & freedom of speech. 

The government is yet to repeal laws that grant public officials and security forces immunity 

from prosecution for abuses.11  

UNIVERSAL DECLARATION OF HUMAN RIGHTS  

According to united nation following sections are declared as a part of human rights   

Art.16. Marriage and Family. Every grown-up has the right to marry and have a family if they want 

to. Men and women have the same rights when they are married, and when they are 

separated.Art.17. The Right to Your Own Things. Everyone has the right to own things or share 

them. Nobody should take our things from us without a good reason.Art.18. Freedom of Thought. 

We all have the right to believe in what we want to believe, to have a religion, or to change it if 

we want.Art.19. Freedom of Expression. We all have the right to make up our own minds, to think 

what we like, to say what we think, and to share our ideas with other people.Art.20. The Right to 

Public Assembly. We all have the right to meet our friends and to work together in peace to defend 

our rights. Nobody can make us join a group if we don’t want to. Art.21. The Right to Democracy. 

We all have the right to take part in the government of our country. Every grown-up should be 

allowed to choose their own leaders. Art.22.Social Security. We all have the right to affordable 

housing, medicine, education, and childcare, enough money to live on and medical help if we are 

ill or old.Art.23.Workers’ Rights. Every grown-up has the right to do a job, to a fair wage for their 
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work, and to join a trade union. Art.24. The Right to Play. We all have the right to rest from work 

and to relax. Art.25. Food and Shelter for All. We all have the right to a good life. Mothers and 

children, people who are old, unemployed or disabled, and all people have the right to be cared 

for. Art.26. The Right to Education. Education is a right. Primary school should be free. We should 

learn about the United Nations and how to get on with others. Our parents can choose what we 

learn. Art. 27. Copyright. Copyright is a special law that protects one’s own artistic creations and 

writings; others cannot make copies without permission. We all have the right to our own way of 

life and to enjoy the good things that art, science and learning bring. Art. 28. A Fair and Free 

World. There must be proper order so we can all enjoy rights and freedoms in our own country 

and all over the world. Art. 29. Responsibility. We have a duty to other people, and we should 

protect their rights and freedoms. Art.30. No One Can Take Away Your Human Rights.12 

 

 

FINANCIAL INCLUSION 

Financial inclusion means that individuals and businesses have access to useful and affordable 

financial products and services that meet their needs like  transactions, payments, savings, credit 

and insurance  delivered in a responsible and sustainable way. A transaction account serves as a 

gateway to other financial services, people  worldwide can have access to a transaction account is 

the focus of the World Bank Group’s Universal Financial Access 2020 initiative. Financial access 

facilitates day-to-day living, and helps families and businesses plan for everything from long-term 

goals to unexpected emergencies.13 Moving from access to account to account usage is the next 

step for countries where 80% or more of the population have accounts (China, Kenya, India, 

Thailand). These countries relied on reforms, private sector innovation, and a push to open low-

cost accounts, including mobile and digitally-enabled payments.However, close to one-third of 

adults – 1.7 billion – are still unbanked, according to the latest Findex data. About half of 

unbanked people include women poor households in rural areas or out of the workforce.The 

gender gap in account ownership remains stuck at 9 percentage points in developing countries, 

hindering women from being able to effectively control their financial lives. Countries with high 

mobile money account ownership have less gender inequality. 

Since 2010, more than 55 countries have made commitments to financial inclusion, and more 

than 60 have either launched or are developing a national strategy. When countries take a 

strategic approach and develop national financial inclusion strategies which bring together 
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financial regulators, telecommunications, competition and education ministries, our research 

indicates that when countries institute a national financial inclusion strategy, they increase the 

pace and impact of reforms.14 Countries that have achieved the most progress toward financial 

inclusion have:  

 Policies delivered at scale, such as universal digital ID - India and Aadhaar / JDY 

accounts - more than 1.2 billion residents covered 

 Leveraged government payments. (For example, 35% of adults in low income countries 

receiving a government payment opened their first financial account for this purpose.) 

 Allowed mobile financial services to thrive. (For example, in Sub-Saharan Africa, mobile 

money account ownership rose from 12% to 21%.)  

 Welcomed new business models, such as leveraging e-commerce data for financial 

inclusion  

 Taking a strategic approach by developing a national financial inclusion strategy (NFIS) 

which bring together diverse stakeholders including financial regulators, 

telecommunications, competition and education ministries 

 Paying attention to consumer protection and financial capability to promote responsible, 

sustainable financial services.15  

 

FINANCIAL INLCUSION IN INDIA  

Financial Inclusion is a relatively new socio-economic concept in India that aims to change this 

dynamic by providing financial services at affordable costs to the underprivileged, who might not 

otherwise be aware of or able to afford these services. Global trends have shown that in order to 

achieve inclusive development and growth, the expansion of financial services to all sections of 

society is of utmost importance. Financial inclusion in the rural as well as financially backward 

pockets of cities is a win-win opportunity for everybody involved like the banks/NBFC’s 

intermediaries, and the left-out urban population. Banks handle core infrastructure and services 

while intermediaries known as Business Correspondents (BC’s) will be the executors and act as 

the face of these banking & financial institutions in dealing with end-users. The Business 

Correspondents (BC’s) shall be carrying handheld terminals like Tablets (GSM enabled) coupled 

with portable biometric scanner, smart card swipe machines as well as thermal Bluetooth printers 

for carrying out their online banking activities on the field. Authentication and customer 

information is provided by the UIDA through NPCI or NSDL once the institution becomes an 
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 https://www.worldbank.org/en/topic/financialinclusion/overview> accessed on 23 June 2019. 

134

https://www.worldbank.org/en/topic/financialinclusion/overview
https://www.worldbank.org/en/topic/financialinclusion/overview


INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                I.S.S.N. | 2395-6402* 

 

authorized UIDAI user. Income levels and consequently, savings in rural areas increase, it is 

essential to help earners manage their funds and facilitate incoming and outgoing payments. 

Allowing people to create simple, no-frills current and savings accounts, relaxing KYC norms 

and directly crediting social benefits to account owners will bolster an inclusive approach to 

finance & banking in rural areas.16  

BENEFITS OF FINANCIAL INCLUSION 

The rural masses will get access to banking like cash receipts, cash payments, balance enquiry and 

statement of account can be completed using fingerprint authentication. The confidence of 

fulfilment is provided by issuing an online receipt to the customer. Reduction in cash economy 

as more money is brought into the banking ecosystem. It inculcates the habit to save, thus 

increasing capital formation in the country and giving it an economic boost. Direct cash transfers 

to beneficiary bank accounts, instead of physical cash payments against subsidies will become 

possible. This also ensures that the funds actually reach the intended recipients instead of being 

siphoned off along the way. Availability of adequate and transparent credit from formal banking 

channels will foster the entrepreneurial spirit of the masses to increase output and prosperity in 

the countryside. Hence, it is believed that financial inclusion can initiate the next revolution of 

growth and prosperity. In the 21st century, India has been pulling all the right levers to advance 

financial inclusion and economic citizenship by channeling its own transactions to lubricate the 

system. India’s journey towards economic ascension relies on how the 65% unbanked population 

of India (conservative 2012 estimate by World Bank) is enabled with financial infrastructure.17 

REASONS FINANCIAL INCLUSION IN INDIA IS IMPORTANT  

Financial inclusion of the unbanked masses is a critical step that requires political will, 

bureaucratic support and constant pressure by the RBI. It is expected to unleash the hugely 

untapped potential of the bottom-of-pyramid section of Indian economy. 

Creating a platform for inculcating the habit to save money – The absence of savings makes them a 

vulnerable lot. Presence of banking services and products aims to provide a critical tool to 

inculcate the habit to save. Capital formation in the country is also expected to be boosted once 
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financial inclusion measures materialize, as people move away from traditional modes of parking 

their savings in land, buildings, bullion, etc18  

Providing formal credit avenues –unbanked population has been vulnerably dependent of informal 

channels of credit like family, friends and moneylenders. Availability of adequate and transparent 

credit from formal banking channels shall allow the entrepreneurial spirit of the masses to 

increase outputs and prosperity in the countryside. A classic example of what easy and affordable 

availability of credit can do for the poor is the micro-finance sector19. Plug gaps and leaks in public 

subsidies and welfare programmes –money meanders through large system of government bureaucracy 

much of it is widely believed to leak and is unable to reach the intended parties. Government is  

pushing for direct cash transfers to beneficiaries through their bank accounts rather than 

subsidizing products and making cash payments. This laudable effort is expected to reduce 

government’s subsidy bill and provide relief only to the real beneficiaries. Therefore, there has 

been a push for financial inclusion.20  

 

CONCLUSION  

Is financial inclusion a right, or privilege?: Financial inclusion is not regarded as a basic human right, its 

contribution to economic and social equality mean that it should be considered as a right rather 

than a privilege. According to James Williams, Head of Marketing at short-term lender Wonga 

SA, a financially inclusive society is one in which individuals and businesses have access to 

financial products and services that meet their needs. This includes savings, credit and insurance 

products that protect them from financial risks and allow them to improve their financial 

wellbeing21. Williams cites the prevalence of informal saving and credit schemes as an example. 

Currently there are an estimated 800 000 stokvels in South Africa however only 4% of these are 

return generating investment clubs. Recent research by Wonga also indicates that there is a 

prolific informal lending market in South Africa, with as many as 40 000 mashonisas or loan 

sharks currently in operation.He attributes this to a mistrust of financial institutions which is 

aggravated by low levels of financial literacy.“As a result of limited financial literacy, low income 

earners often distrust financial institutions, are wary of the charges they incur and don’t 

                                                           
18

 http://www.allbankingsolutions.com/Articles/Articles-AB-Financial-Inclusion.htm> accessed on 10 June 

2019 
19

 http://www.allbankingsolutions.com/Articles/Articles-AB-Financial-Inclusion.htm> accessed on 20 June 

2019 
20

 http://www.allbankingsolutions.com/Articles/Articles-AB-Financial-Inclusion.htm> accessed on 17 June 

2019 
21

 https://www.iol.co.za/personal-finance/my-money/financial-inclusion-is-a-right-not-a-privilege-19690556> 

accessed on 17 June 2019. 
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understand the benefits they provide,” he says.22 This is an issue which government seeks to 

address through the new Twin Peaks regulatory model by which the Financial Services Conduct 

Authority will ensure that financial institutions treat customers fairly and promote financial 

literacy. Treating customers fairly means ensuring that financial products and services meet 

customers’ needs and that their benefits and limitations are well understood. Financial literacy is 

a key element of this, helping customers make sense of financial products, choose the right 

service providers and ensure that their needsare being met. As a result, many respected financial 

institutions are supporting financial literacy initiatives. Wonga, for example, recently launched the 

Wonga Money Academy, an online learning platform that teaches the basic tenets of financial 

literacy including savings, debt, budgeting and investing.23  

 

                                                           
22

 https://www.iol.co.za/personal-finance/my-money/financial-inclusion-is-a-right-not-a-privilege-19690556> 

accessed on 18 June 2019. 
23

 https://www.iol.co.za/personal-finance/my-money/financial-inclusion-is-a-right-not-a-privilege-19690556> 

accessed on 20 June 2019. 
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“THE CIPLA JUDGMENT: WAS IT A CORRECT 

INTERPRETATION OF SECTION 29(4)?”  

SAYESHA BHATTACHARYA & SHIVANSHU BHARDWAJ 

 

 

 

THE CIPLA JUDGMENT1 

The dispute in this case was about the mark “CIPLA” registered in the name of the Plaintiff, in Class 

05 of the Fourth Schedule to the Trade Mark Rules, 2002. The Plaintiff had used the mark only for 

pharmaceutical and medicinal preparations. The Defendants, on the other hand, were using the mark as 

a part of their corporate or trade name, for selling different types of household articles, such as soap 

dishes, photo frames, ladders and so on. The Defendants also claimed to possess a registration of a 

very similar mark, i.e. CIPLA PLAST, in their favour in Class 21 of the aforesaid schedule. This dispute 

reached the full bench of the Bombay High Court, after having been referred by a single judge bench2 

of the same Court, on the following issue: If the first condition of Section 29(5) of the Trade Marks 

Act, 1999, (hereinafter referred to as the “Act”) is satisfied but the second is not satisfied (meaning that 

even though the defendant is using the registered trade mark of a plaintiff as part of his corporate 

name, the same is not being done as part of goods and services similar to the plaintiff), whether Section 

29(4) of the Act can be invoked. In other words, the question before the full bench was that if a 

person, who is dealing with goods and services which are dissimilar to those for which the well-known 

trade mark is registered, uses the registered trade mark as a part of his business / corporate name, 

whether such use will attract the mischief covered by Section 29(4) of the Act. Section 29 of the Act 

enlists what all constitutes trade mark infringement under Indian Law. Section 29(4) of the Act deals 

with infringement of well-known marks. It states: 

“(4) A registered trade mark is infringed by a person who, not being a registered proprietor or a person using by way of 
permitted use, uses in the course of trade, a mark which— 

(a) is identical with or similar to the registered trade mark; and 

(b) is used in relation to goods or services which are not similar to those for which the trade mark is registered; and 

(c) the registered trade mark has a reputation in India and the use of the mark without due cause takes unfair advantage 
of or is detrimental to, the distinctive character or repute of the registered trade mark.”3 

 

                                                           
1
 CIPLA Limited v. CIPLA Industries Private Limited and Ors., AIR 2017 Bom 75 

2
 CIPLA Limited v. CIPLA Industries Private Limited and Ors., 2016 (67) PTC 509 (Bom)  

3
 Section 29(4) of the Trade Marks Act, 1999 
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Section 29(5) deals with infringement when one uses a trade mark as one‟s corporate / business name. 

It states: 

“(5) A registered trade mark is infringed by a person if he uses such registered trade mark, as his trade name or part of 

his trade name, or name of his business concern or part of the name, of his business concern dealing in goods or services in 

respect of which the trade mark is registered.”4 

The Plaintiff argued that Section 29(4) of the Act can be invoked if the Plaintiff‟s trade mark is being 

used by the Defendant as a part of its corporate name, when the Plaintiff and Defendants‟ goods 

and/or services are different. The Defendant, on the other hand, argued that Section 29(4) needs to be 

literally interpreted and its application should be limited only to “use of trademarks” and not “use of 

trade names”. After hearing both the parties, the full bench of the Bombay High Court clearly held that 

where a party is found to be using a registered well-known trade mark as a name, viz. as a corporate or 

trading name or style, though in respect of goods/services dissimilar to the ones for which the trade 

mark is registered, the proprietor of the registered well-known trade mark is not entitled to an 

injunction on a cause of action of infringement under Section 29(4) of the Act. The Bombay High 

Court further explained the relationship between Section 29(4) and 29(5) of the Act by holding the 

following:  

“The difference in the phraseology and language used in the two Sub-sections makes it clear that Subsection (4) applies in 

"trade mark versus mark" situation. It applies when the mark is used in the course of trade in relation to goods and 

services. Sub-section (5) applies to a "trade mark versus trade/corporate/business name" situation. It is a special 

provision which is different from Subsections (1), (2) and (4)… Sections 29(4) and 29(5) of Act, operate in separate and 

mutually exclusive spheres, i.e., if Defendant uses registered Trade mark only as a corporate name or trading name or style 

in respect of dissimilar goods, a Plaintiff can have no remedy and is not entitled to an injunction.” 

Thus, the Bombay High Court concluded that Sub-Sections (4) and (5) apply to different situations 

arising out of use of a mark and the use of a trade mark as a part of corporate/business/trade name 

cannot be read into Sub-Section (4). According to the Bombay High Court, possible inconvenience or 

prejudice to a class or classes of proprietors of registered trademarks is not a good enough ground to 

read something into Sub-Section (4) which is not there and give a meaning which is contrary to plain 

meaning.  

FLAWS IN THE CIPLA JUDGMENT 

Intuitively speaking, one might suspect that the CIPLA judgment might have an impact on a number of 

companies, especially the ones which are proprietors of marks that have attained the well-known status. 

                                                           
4
 Section 29(5) of the Trade Marks Act, 1999. 
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It will be difficult, if not impossible, for these companies to obtain a relief against company names 

which resemble their well-known trade mark, where the activities or goods and/or services of the 

infringing company are not the same than those covered by the well-known registered trade mark, 

especially when such cases are filed within the jurisdiction of the Bombay High Court. In this paper, 

keeping in mind the almost absurd outcome of the CIPLA judgment, it is argued that the full bench 

judgment of the Bombay High Court is flawed due to the following reasons: 

VIEWS OF THE OTHER HIGH COURTS  

The position of the other High Courts in India has differed from the position of the Bombay High 

Court. The other High Courts have held that Section 29(4) of the Act applies to those cases as well 

where the registered well-known mark of the plaintiff is used by a potential infringer as its 

corporate/business name, for goods or services other than those for which the well-known mark is 

registered. The Delhi High Court has, by way of multiple judgments, differed in its view as compared 

to the Bombay High Court. A couple of the earlier cases in this group of cases are Tata Sons Ltd. v. 

Manoj Dodia and Ors.5, Kabushiki Kaisha Toshiba v. S.K. Sil and Ors.6, and Microsoft Corporation and Ors. v. 

Kurapati Venkata Jagdccsh Babu and Ors. 7  In the first case, the Plaintiff Tata Sons Ltd. filed an 

infringement suit against the Defendant under Sections 29(1), 29(2) and 29(4) of the Act, for using the 

mark “A-One TATA” and using the Plaintiff‟s „TATA‟ device mark in their visiting cards/invoices. 

The Delhi High Court granted relief of permanent injunction to the Plaintiff. The Delhi High Court 

held:  

“...The owner of a well known trademark may (i) seek cancellation or (ii) prevent registration of a trademark which is 

same or similar to the well known mark irrespective of whether the impugned mark is in relation to identical or similar 

goods or services or in relation to other categories of goods or services. He may also prevent others from incorporating the 

well known trademark as a part of their corporate name/business name…”8 

In the second case, the Plaintiff Kabushiki Kaisha Toshiba filed a suit for infringement against 

Defendant Toshiba India Elevator and Escalator Industries, for injunction restraining the defendants 

from manufacturing, importing, selling, offering for sale or advertising under the mark TOSHIBA 

and/or any other mark which is deceptively similar to the TOSHIBA mark. The Delhi High Court held 

that the Defendants have infringed the registered and well-known trade mark "TOSHIBA" of the 

Plaintiff by using it for selling and promoting elevators and escalators and using it on their 

letterheads/business cards, as part of their corporate name. The Delhi High Court categorically held 

that the owner of a well-known mark is entitled in law to prevent others from using the said mark as a 

                                                           
5
 2011 (46) PTC 244 (Del) 

6
 2011 (47) PTC 484 (Del) 

7
 2014 (57) PTC 601 (Dcl)] 

8
 Tata Sons Ltd. v. Manoj Dodia and Ors., 2011 (46) PTC 244 (Del) 
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part of their corporate/business name, irrespective of whether the use is in relation to identical or 

similar goods or services or is in relation to other categories of goods or services.9The third case 

involved the Plaintiff Microsoft Corporation filing a suit for infringement against the Defendant for 

using the mark “MICROSOFT MULTIMEDIA” and registering a domain name 

www.microsolhmiliimcdia.com in its name. The Delhi High Court passed an ex parte ad interim 

injunction in favour of the Plaintiff and against the Defendant restraining them from using the 

Microsoft mark in relation to their domain name, any services or products given or offered by them to 

the public. The Court further held that no one is entitled to use a well-known mark as a part of its 

trading style/corporate name, in relation to similar or dissimilar business, as the said trade mark has got 

a unique goodwill and reputation. The most relevant discussion is found in the Delhi High Court case 

of Bloomberg Finance LP v. Prafull Saklccha and Ors.10 In this case, the Plaintiff Bloomberg Finance 

LP filed a suit for infringement and passing off against Defendants for using „Bloomberg‟ as a 

prominent part of their corporate names. The Delhi High Court granted injunction against the 

Defendants. The Delhi High Court held that where a registered trade mark is used as part of the 

corporate name but the business of the infringer is in goods or services other than those for which the 

mark is registered, the owner or proprietor of the registered trade mark is not precluded from seeking a 

remedy under Section 29(4) of the Act, if the conditions attached to Section 29(4) are fulfilled. The 

Delhi High Court gave multiple reasons, in support of its decision, which are assistive in critiquing the 

CIPLA Judgment. Firstly, the Delhi High Court discussed the definition of “mark” in the Act, which 

includes the phrase “name”,11 thus, holding that if the Defendant uses a “name” which is identical or 

similar to a registered trade “mark”, then it will amount to infringement within the meaning of sub-

section (4) of Section 29 of the Act. However, one may argue that though the phrase “name” features 

in the definition of “mark”, it does not feature in the definition of “trade mark” - which is more apt 

and should be used for the purpose of interpretation of Section 29 of the Act, since that is the phrase 

that is used in Section 29. Such an argument is not a very strong one, as it is clear from the definition of 

“trade mark” that it is a type of mark in itself. Secondly, the Delhi High Court discussed at length the 

object and purpose of Section 29(1) to (4) of the Act in order to use it as a base for purposively 

interpreting Section 29(4). According to the Court, Section 29(5) cannot be interpreted to be exhaustive 

of all situations of uses of the registered mark as part of an entity‟s corporate name, thus, rendering 

Section 29(4) of the Act otiose. The Court rightly held that the Legislature could not have intended to 

not provide a remedy where the registered trade mark is used as a part of the corporate name of an 

entity but the business of the infringer is in goods or services other than those for which the mark is 

registered. The Calcutta High Court has also taken the same path as that of the Delhi High Court, 

                                                           
9
 Kabushiki Kaisha Toshiba v. S.K. Sil and Ors., 2011 (47) PTC 484 (Del) 

10
 2013 (56) PTC 243 (Del) 

11
 Section 2(1)(m) of the Trade Marks Act, 1999 
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differing from the view taken up in the CIPLA Judgment. In the case of Exxon Mobil Corporation and 

Ors. v. P.K. Sen,12 the Plaintiff filed a suit for infringement and passing off, in relation to the trade 

mark “Exxon”, for restraining the Defendant from using the trade name “Exon”. The Calcutta High 

Court allowed an injunction restraining the Defendant, his officers, representatives and assigns from 

using the trade mark "Exon" or any other mark that is deceptively similar/identical to the Plaintiff's 

registered trade mark, "Exxon", in relation to his goods/products/services and in relation to his firm 

name. Thus, it is clear from the aforementioned analysis that the Bombay High Court‟s position seems 

to be the most skewed one and deviated from the general understanding amongst the other High 

Courts in India. 

SINGLE JUDGE BENCH JUDGEMENT OF THE BOMBAY HIGH COURT 

The single judge of the Bombay High Court has also given multiple apt reasons which were not at all 

considered by the brother judges of the same High Court while giving the CIPLA Judgment. The single 

bench judgment13, while discussing well-known marks, stated that the similarity or dissimilarity of the 

goods should actually make no difference at all where a mark is used not only as a mark but also as a 

trade name, and especially where the mark satisfies the tests of being a „well known mark‟. The single 

judge gave a few examples to substantiate his averment. In line with what he said - if a defendant 

adopts 'Xerox' or 'IBM' as its corporate or trading name, though not as a mark, and manufactures pins 

or pianos, neither of those proprietors would be ever entitled to an injunction, if the reasoning of the 

CIPLA Judgment is followed. As stated by the single judge, such an interpretation of Section 

29(4)/29(5) does not seem to be the likely statutory intent of the law makers. Thus, such an 

interpretation should not have been adopted in the CIPLA Judgment.  

UK TRADE MARK LAW  

The Indian Trade Marks Act, 1999, has been heavily borrowed from the UK Trade Marks Act, 1994. 

The Indian Trade Marks law has, thus, heavily borrowed its jurisprudence from the UK Trade Marks 

law. Section 10 of the UK Act is akin to Section 29 of the Indian Act: 

10... 

(3) A person infringes a registered trade mark if he uses in the course of trade in relation to goods or services a sign 
which - (a) is identical with or similar to the trade mark, where the trade mark has a reputation in the United Kingdom 
and the use of the sign, being without due cause, takes unfair advantage of, or is detrimental to, the distinctive character or 
the repute of the trade mark. 

(4) For the purposes of this section a person uses a sign if, in particular, lie- 

fa) affixes it to goods or the packaging thereof; 

                                                           
12

 2018 (76) PIC 263 (Cal) 
13

 CIPLA Limited v. CIPLA Industries Private Limited and Ors., 2016 (67) PTC 509 (Bom) 
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(b) offers or exposes goods for sale, puts them on the market or stocks them for those purposes under the sign, or 
offers or supplies services under the sign; 

(c) imports or exports goods under the sign; 

(ca) uses the sign as a trade or company name or part of a trade or company name; 

(d) uses the sign on business papers and in advertising; or 

(e) uses the sign in comparative advertising in a manner that is contrary to the Business Protection from Misleading 
Marketing Regulations 2008. 

Section 10(4)(ca) was recently added to the UK Act by way of the Trade Mark Regulations 2018 (SI 

2018/825) which came into force from 14 January 2019. Section 10(3) of the UK Act is similar to 

Section 29(4) of the Indian Act. However, unlike Section 29(6) of the Indian Act, use of a mark/sign in 

the UK now includes using it as a trade or company name or part of a trade or company name, as per 

Section 10(4)(ca) of the UK Trade Marks Act. This shows how the Bombay High Court‟s full bench 

judgment has taken a different jurisprudential route as compared to the UK jurisprudence as well. 

WELL KNOWN TRADE MARKS 

The threshold to establish infringement under Section 29(4) of the Act is much higher. One needs to 

establish the following: 

 A mark identical with or similar to the registered trade mark needs to be used; 

 The aforementioned mark needs to be used in relation to goods or services which are not similar to 
those for which the trade mark is registered; 

 The registered trade mark needs to have a reputation in India; and 

 The use of the mark without due cause must take unfair advantage of or be detrimental to, the 
distinctive character or repute of the registered trade mark. 

Thus, the logic of the High Court in the CIPLA Judgment that one can easily turn to Section 29(4) if 

Section 29(5) doesn‟t apply to their case, is an incorrect one.  

STATUTORY INTERPRETATION 

It is pertinent to mention that the intent of the Act is to bestow broad protection to a trade mark, 

which is evident from the wordings of Section 29(9) of the Act. Section 29(9) of the Act categorically 

talks of infringement even by spoken words, when the distinctive element of a registered trade mark 

consist of, or includes, words. Section 29(9) is reproduced hereunder for ease of reference: “(9)Where 

the distinctive elements of a registered trade mark consist of or include words, the trade mark may be 

infringed by the spoken use of those words as well as by their visual representation and reference in this 
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section to the use of a mark shall be construed accordingly.”14 The aforesaid provision categorically 

proves that the purpose of the Act is to ensure that protection be granted to the proprietor of a trade 

mark even if the distinctive element(s) of the same are spoken elsewhere without the authority or 

consent of the said proprietor. This shows that the protection provided under Sections 29(4) and 29(5) 

of the Act should be harmoniously construed, given the objective of the Act, and such protection 

should be extended to name of the companies as well, as the very nature of the name of a company or 

corporation is such that it will be used in the concerned market and will not remain in vacuum. 

Therefore, the protection to a trademark should also be extended against its usage as a part of the name 

of a company or a corporation, even when the same is not being used in relation to similar goods or 

services as that of the registered trade mark.  

PRACTICAL APPLICATION VIS-À-VIS POTENTIAL INFRINGEMENT OF SERVICE MARKS  

The interpretation of Section 29(4) of the Act is all the more flawed in the CIPLA Judgment because 

the Bombay High Court failed to consider the fact that most of the times service marks are nothing but 

a business/company name. Thus, by interpreting Section 29(4) in the manner that the Bombay High 

Court has, it will become absolutely impossible for a well-known mark to proceed against a service 

provider, who is offering services other than those for which the well-known mark is registered and 

using the mark as its corporate name. For e.g.: Apple will never be able to proceed against a dry-

cleaning company with the company name Apple Laundry, however, Apple may still be able to proceed 

against Apple Pencils being produced by XYZ company.  

CONCLUSION 

On the basis of the above-mentioned reasons, it is clear that the CIPLA judgment was not a well decided 

judgment. It took a diverted view from the other High Courts of the country; a view that was not only practically 

unviable but also failed to take into account the special status given to well-known marks under the Act. The 

Bombay High Court also did not take into account the UK jurisprudence, on this issue, which has been the 

inspiration behind trade mark laws in India. Thus, it is of utmost importance that this judgment be re-considered 

before the Supreme Court of India, so that the rights of the proprietors of well-known marks are restored back 

to them.  

 

 

                                                           
14

 Section 29(9) of the Trade Marks Act, 1999. 
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“RIGHT TO INFORMATION ACT – AN ONUS TO 

CURB CORRUPTION MENACE IN INDIA”  

SHIVANGI PRIYA & ADV. ISHAN KAPOOR 

 

INTRODUCTION 

Corruption is the greatest enemy of good- governance and cause harm to democracy and development 

of a country. Every year the world celebrates 28 September as Right to Know Day, this day signifies the 

importance of people‟s right to access information held by their governments. Acknowledging the 

rights of people to access government information, Indian Parliament passed the Right to Information 

Act, 2005 which has been used by social activists, civil society to tackle corruption and bring 

transparency and accountability in the government. The scope of the enactment is one of the widest, 

from village panchayat to parliament of the country every public authority is within the ambit of the 

enactment. It has been held that RTI act is fast emerging as an effective anti- corruption tool.1 Around 

the world more than 80 countries have enacted right to information laws. These laws grant citizens the 

legal right to access information held by their governments. The Right to Information Act, 2005 has 

been recognized internationally as a strong and effective law to tackle the menace of corruption in 

India. Right to Information Act, 2005 is being used to investigate government policies and decisions 

and expose corruption and misuse of government resources. 2  RTI Act, 2005 is used by ordinary 

citizens to unearth corruption in government departments for instance  in 2010, K.S. Sagaria, a resident 

of Kushmal village in rural Orissa, filed an RTI application seeking information on the number of 

ponds constructed in his village under the government‟s national wage employment scheme, the 

application disclosed  that the ponds had never been constructed even though money had been 

allocated and spent  following such revelations the local administration was forced to take action and 

suspend the officials involved in the said pond scam.3 Irregularities regarding allocation of tenders and 

contracts in 2010 commonwealth games were unearthed using RTI applications. Corruption flourishes 

where there is lack of transparency, lack of accountability, lack of institutional machinery and lack of 

information sharing the right to information tackles all these problems and establishes a mechanism 

wherein the public authorities are obligated to provide information seeked through right to information 

                                                           
1
Mandakini Devasher Surie, Right to Information in India: An effective tool to tackle corruption, Asia foundation, Sept. 

28, 2011. https://asiafoundation.org/2011/09/28/right-to-information-in-india-an-effective-tool-to-tackle-corruption/. 
2
 Mandakini Devasher Surie, Right to Information in India: An effective tool to tackle corruption, Asia foundation, 

Sept. 28, 2011. https://asiafoundation.org/2011/09/28/right-to-information-in-india-an-effective-tool-to-tackle-

corruption/. 
3
 Mandakini Devasher Surie, Right to Information in India: An effective tool to tackle corruption, Asia foundation, 

Sept. 28, 2011. https://asiafoundation.org/2011/09/28/right-to-information-in-india-an-effective-tool-to-tackle-

corruption/. 
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applications thereby reducing the scope of corruption. Right to Information Act, 2005 has adequate 

teeth to bring in transparency and reduce corruption4 

INTERNATIONAL PERSPECTIVE IN RELATION TO RIGHT TO INFORMATION 
ENACTMENTS 

Recognition of the right to information as a human right was formalized with its inclusion in the 

Universal Declaration on Human Rights 1948 under Article 19 of the declaration. The first RTI law 

was enacted by Sweden in 1766, largely motivated by the parliament's interest in access to information 

held by the King. Finland was the next to adopt, in 1951and Norway, which passed its laws in 

1970.Scandinavia and United State of America were the one of the first nations which provided its 

citizens with the comprehensive statutory right to information as early as the 1960s. In Japan Article 21 

of the constitution protects freedom of expression which covers within its ambit right to know has held 

by the Supreme Court of Japan. The Constitution of the Republic of South Africa is an unique 

example, Article 32 of the constitution provided the guarantee of freedom of information and also 

casted a responsibility on the government to adopt national legislation to give effect to this right, within 

three years of its coming into force as a result Promotion of Access to Information Act, 2000 was 

enacted. The Freedom of Information Act, 2000 came into force in the United Kingdom 0n 1st 

January 2005. It has given any person (including foreign nationals) a general right of access to 

information held by UK public authorities. Between 1992 and 2006, 25 countries in Central and 

Eastern Europe and the former Soviet Union passed RTI laws, of which Hungary and Ukraine were 

among the first. More than 5.5 billion people live in countries that include in their domestic law an 

enforceable right, at least in theory, to obtain information from their governments. The region least 

touched by the right to information movement is the Middle East. Only Jordan, Yemen and Israel have 

laws; moreover Jordan's law is weak and adoption was driven by the government rather than civil 

society. Though all around the world RTI acts are used to increase participation of citizens in the 

government but Zimbabwe's Access to Information and Privacy Act has been used more to suppress 

information in the name of privacy than to make information available and accordingly sometimes 

Zimbabwe is not included in countries with RTI laws. Bangladesh adapted Right to Information (RTI) 

legislation in 2009 but it is by no means a guarantee of the right to information. The mechanisms that 

enforce and implement these laws are just as important as the legislation itself. RTI has been passed in 

response to international and domestic pressure but the mechanism for its implementation is not 

present in the country as a result Bangladesh law has become a paper law as the Official Secrecy law 

still exists. There is psychological barrier in the mind of citizen that all documents hold by authorities is 

secret and officials have no intention to reveal relevant information as per the RTI law. Maldives on 11 

January 2014 enacted their Right to Information Act The civil society of Maldives hailed the ratification 
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of the act as major step forward for good governance and transparency. Under the act protection is also 

provided to whistle blowers publishing information regarding corruption or breach of the law. Under 

the act, requests are to be answered in 21 days, or 48 hour if the information is relevant to an 

individual‟s liberty or protection of a person‟s life. The state is not required to disclose any information 

designated confidential by law, or information that could cause legal action against the government for 

breach of confidence, or which could prevent future communication of such information to the 

government.  The act further states that neither is the government obliged to reveal information that 

harms the immunities of the parliament and the courts, information of a closed trial, personal or 

judicial records which could harm the dignity of a child below 18 years, and information regarding 

victims of sexual abuse. As of now hundred countries around the world have right to information 

enactments. 

LEGISLATIVE PROVISIONS OF RIGHT TO INFORMATION ACT, 2005 

Right to Information Act, 2005 was enacted by repealing the Freedom of Information Act, 2002.  The 

objective of enacting new enactment was to make the legislation dealing with dissemination of 

information more progressive, participatory in nature. The amendments that were brought forth in 

Freedom of Information Act, 2002 established an appellate machinery with investigating powers to 

review decisions of the Public Information officers, providing penal provisions for failure to provide 

information as per law, ensuring maximum disclosures and minimum exemptions. The enactment in 

present form provides effective framework for effectuating the right of information recognized under 

Constitution of India 5  and for routing out corruption from the country. The provisions of the 

enactment which specifically deal with the menace of corruption have been analyzed in this research 

paper.  The preamble of the enactment provides that the legislation aims at promoting transparency 

and accountability in the working of every public authority which in turn aims at ensuring that 

corruption is eradicated from public institutions. The preamble of the enactment also acknowledges 

that a successful democracy requires an informed citizenry and transparency of information which are 

vital to contain corruption and to hold governments and its instrumentalities accountable to the 

governed. The enactment has defined information 6  in very broad terms and covers all possible 

conventional and non-conventional sources in which information related to an organization can be 

stored such as circulars, opinions among others such a wide definition ensures that all the information 

is capable of being made publically available as and when sought through proper right to information 

application. The enactment has enlarged the scope of  public authority7in such a manner that it includes 

even those private organizations which are substantially financed by funds provided by the state 
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 The Right to Information Act, 2005, No. 22, Act of Parliament, 2018 (India).  
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machinery, provision of such a wide scope to the definition of public authority clearly highlights the 

legislative intent of legislature to eradicate corruption completely from the institutions of the country. 

The court of law functions on the basis of evidence, as per Indian Evidence Act, 1872 there are two 

types of evidences oral evidence and documentary evidence. In cases of misappropriation of funds or 

cases related to corruption oral evidence is not usually available as the whole exercise is done in a secret 

manner therefore in such cases documentary evidence is usually relied upon by the courts for 

adjudication. In order to ensure that evidence of corruption is made available to the applicant for 

litigation purposes the enactment casts a duty upon the public authority to provide certified copies of 

documents, electronic form of information and right of inspection to the applicant among others8 this 

ensures that sufficient evidence is available before the court of law to determine the innocence of the 

accused in a corruption case which arises out of right to information application. The enactment has 

casted a duty upon the public authorities to maintain all the records in a manner that facilitates the right 

to information, the enactment also casts a duty upon the public authorities to publish and maintain 

records about the financial transactions that take place in the organization, directory of its officers and 

facilities available to citizens among others. This information needs to be disseminated among citizens 

in order to bring in transparency and eliminate corruption.9 The enactment states that the request for 

information needs to be made in a written form and that the applicant is not required to provide the 

reason for seeking such information10, this provision is beneficiary in bringing out corruption as the 

public authority providing the information is not aware about the intent of seeker. The public 

information officer needs to dispose an RTI application within a period of thirty days11 time bound 

provision ensures that there is no scope for delaying the provision of information and that the 

proceedings if any can be initiated in a swift manner. Section 8 of the enactment provides certain 

exemptions under which an RTI application can be rejected and information seeked can be denied. 

These exemptions protect the sovereignty, economic and strategic interests of the country, the 

exemptions have been reduced in the Right to Information Act, 2005 as compared to Freedom of 

Information Act, 2002. The legislation states that information which cannot be denied to legislature 

cannot be denied to a citizen.12The information commissions constituted have been entrusted with the 

power to inquire into complaints wherein the applicant has been denied information, or where the 

applicant does not receive the seeked information in stipulated time period.13 These provisions ensures 

that there is maximum disclosure of information and that information is not withheld by public 

authority due to the fear of unearthing of corruption. The powers entrusted to information 
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commissions ensure that corruption if any held does not goes unnoticed and that the offenders are 

tired for the said commission of the offence. The enactment presumes that any information related to a 

public authority is capable of being disseminated to public, in case the information is denied then the 

onus lies upon the public authority to prove that the said information is an exemption as provided in 

section 8 and 9 of the enactment14, thus the enactment is based on the presumption that all information 

related to a public authority is capable of being made public. The enactment has been drafted with the 

aim to bring in informed citizenry and creating public authorities that are accountable and transparent 

in their functioning thereby reducing the scope of corruption with this objective the enactment imposes 

penalties15 upon public information officers if they deny information sought by malafidely or provide 

improper information. The objective of the enactment to eradicate corruption from the country is the 

basis of the enactment and therefore  though section 24 of RTI Act, 2005 bars RTI applications in 

intelligence and security organizations setup by government but such applications made in order to 

unearth suspected corruption in such organizations is not barred.  The research paper is of the opinion 

that the legislation has been drafted in such a manner that if it is implemented in spirit then not even 

one instance of corruption in public authority can go unnoticed. 

CONTRIBUTIONS OF RIGHT OF INFORMATION TOWARDS CURBING CORRUPTION MENACE 

Right to information has become an important tool in order to bring out few of several scams 

happening frequently in India. These scams not only hamper the public welfare system but also it 

weakens the country‟s economy and places a financial stress on the nation. Above all, when these scams 

are executed out of a result of the assistance of top bureaucrats and political figures – a sharp edged 

tool like Right to information actually helps out in bringing out a lot of such shams which are contrary 

to public policy and social order. Right to Information has helped draw out several swindles in India, 

some of them being Adarsh scam, 2G scam, Coalgate scam, Vyapam scam and Indian Red cross 

Society scam. In Adarsh Scam, the provision of flats available to the higher authority beings such as 

politicians and bureaucrats at a much lower rate than the normal market rate which did create a lot of 

uproar by the public. This is the most relevant instance so as to portray how higher authorities and 

privileged misuse the law for their personal benefits. Reserve bank in a reply to RTI application 

revealed that banking frauds worth Rs 62,000 crores took place in last three fiscal years beginning from 

2014 -2015 onwards. A reply to RTI application in 2017 unearthed a catering scam in Indian railways, 

the reply provided that the railway‟s catering department purchased certain food items like curd at  

price of Rs. 9,720 per kg  which was several times higher than the MRP. During 2004 and 2009 

Government of India allocated 194 blocks of coal to various organisations at a price lower than the real 

value. This resulted in a loss of Rs. 1.86 lakh crore to the exchequer, this scam too came to light when 

                                                           
14

 The Right to Information Act, 2005, No. 22, Act of Parliament, 2018 (India). 
15
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an application was filed in 2007 demanding details of coal block allocations. Irregularities pertaining to 

allotment of 2G spectrum licenses were unearthed through RTI application, these irregularities led to a 

loss of Rs. 1.76 lakh crores to the exchequer which turned out to be the biggest scam of telecom 

industry which was discovered through the RTI act. Diversion of funds meant for economic 

development of Schedule Caste to various Common Wealth Games projects by the Delhi Government 

and unearthing of Common Wealth Games scam came in public domain on the basis of reply to a RTI 

application filed by Housing and Land Rights Network.  The infamous Vyapam scam was unearth due 

to efforts of RTI activists. Irregularities in conducting of exam, admission process and recruitment 

came to light in 2013 on the basis of a reply to a RTI application filed to make an inquiry in working of 

Vyapam. Right to Information was one of the major tools so as to bring out such instances of fraud 

which violates the standards set by the law of the nation for general public. This Act is basically to 

prevent the authorities from becoming autocratic and in order to prevent the „rich from getting richer 

and poor from getting poorer.‟ These frauds give a brief picture of misuse of the power by the 

custodians of law and who have been empowered with a responsibility of ensuring public welfare. RTI 

thus leads to demystification of the corrupt activities of the top functionaries of government.  

JUDICIAL PRONOUNCEMENTS ON RIGHT TO INFORMATION ACT, 2005 

In RBI v. Jayantilal N. Mistry16 the issue for consideration before Supreme Court was whether all the 

information sought for under the Right to Information Act, 2005 can be denied by Reserve Bank of 

India and other banks to the public at large on the ground of economic interest, commercial 

confidence, and fiduciary relationship with other banks and if such denial is not allowed then to what 

extent the information under Right to Information Act, 2005 can be shared with the public. It was 

contended by the Petitioners that RBI in its capacity as the regulator and supervisor of the banking 

system of the country has access to various information collected and kept by the banks. The 

inspecting team and the officers carry out inspections of different banks and much of the information 

accessed by the inspecting officers of RBI would be confidential therefore cannot be disseminated to 

public at large through RTI applications. The petitioners submitted before the court that as per the RBI 

policy the reports of the annual financial inspection and scrutiny of all banks/financial institutions are 

confidential documents, which cannot be disclosed in public domain. The court held that the RBI does 

not place itself in a fiduciary relationship with the financial institutions. The Supreme Court held that 

RBI is liable to provide information regarding inspection report and other documents to general public 

even asked for through RTI applications. The court further held that the ideal of “Government by the 

people” makes it necessary that people have access to information on matters of public concern. The 

free flow of information about the affairs of Government paves way for debate in public policy and 
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fosters accountability in Government. It creates a condition for “open governance” which is the 

foundation of democracy. The Hon‟ble bench concluded that no provision of section 8 was attracted 

and that RBI is bound to provide information sought by through RTI applications when such 

information related to inspection reports conducted by RBI.   The Supreme Court held that Inspection 

reports, documents obtained by the Reserve Bank of India from private bodies fall under the purview 

of Information as defined in the enactment. Supreme Court in CBSE V. Aditya Bandopadhyay17 held that 

the courts and information commissions enforcing the provisions of the RTI Act have to adopt a 

purposive construction, involving a reasonable and balanced approach which harmonizes the object of 

enactment to make available information to public related to functioning of various government 

departments and at same time protecting confidential information which prejudicially affects the 

interests of the state. The Supreme Court in State of U.P. v. Raj Narain18 held that it is a Government‟s 

responsibility to make all the agents of the public responsible for their conduct, there can be but few 

secrets. The people of this country have a right to know every public act, everything that is done in a 

public way, by their functionaries. The right to know, which is derived from the concept of freedom of 

speech, though not absolute, is a factor which should make one wary, when secrecy is claimed for 

transactions which can have no repercussion on public security. The Supreme Court in Union of India V. 

Association for Democratic Reforms 19  held that right to get information in democracy is recognized all 

throughout and it is a natural right flowing from the concept of democracy. The Supreme Court in 

Common Cause v. Union of India20 held that it is essential that the website of Credit Information Bureau 

(India) Ltd. should contain full information about all defaulters of nationalized banks and public sector 

financial institutions. The court further held that if there are any rules/guidelines/confidentiality 

agreements which come in the way of such disclosure, these should be immediately amended to bring 

them in line with such disclosure, which in any case is required under the Right to Information Act, 

2005. The Supreme Court in Khanapuram Gandaiah V. Administrative Officer21 held that a judicial officer 

adjudicating a case is not bound by the provisions of RTI Act to disclose the any reasons on the basis 

of which he arrived at a conclusion. In BSNL v. Telephone Cables Ltd22 hon‟ble bench of Supreme Court 

headed by Justice R.V Raveendran held that a public undertaking is required to ensure fairness, non-

discrimination and non-arbitrariness in their dealings and decision-making process. Their action is open 

to judicial review and scrutiny under the Right to Information Act, 2005. The Supreme Court in Institute 

of chartered Accountants of India V. Shaunak H. Satya 23  held that the object of the enactment is to 

harmonize conflicting public interests that is ensuring transparency and containing corruption on one 
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hand and ensuring efficient functioning of the governments and maintaining confidentiality of sensitive 

information on other hand. Supreme Court in Hindustan Times v. High Court of Allahabad 24  while 

adjudicating related to rights of media held that the media ensures that the individual actively 

participates in the decision-making process. The right to information Act, 2005 is fundamental in 

encouraging the individual to be a part of the governing process. The enactment of the Right to 

Information Act is the most empowering step in this direction. The role of people in a democracy and 

that of active debate is essential for the functioning of a vibrant democracy. Supreme Court in ICAI v. 

Shaunak H. Satya25 held that the object of the RTI Act is to harmonize the conflicting public interests, 

that is, ensuring transparency to bring in accountability and containing corruption on the one hand, and 

at the same time ensure that the revelation of information, in actual practice, does not harm or 

adversely affect other public interests which include efficient functioning of the governments. Supreme 

Court in Chief Information Commr. V. State of Manipur 26  held that the right to information, which is 

basically founded on the right to know, is an intrinsic part of the fundamental right to free speech and 

expression guaranteed under Article 19(1) (a) of the Constitution. Right to Information Act thus, 

enacted to consolidate the fundamental right of free speech. Supreme Court in Namit Sharma v. Union of 

India27 held that the Right to Information Act was harnessed as a tool for promoting development; 

strengthening the democratic governance and effective delivery of socio-economic services. The bench 

held that the Act of 2005 was enacted to radically alter the administrative ethos and culture of secrecy 

and control, the legacy of colonial era and bring in a new era of transparency and accountability in 

governance. The apex court held that greater transparency, promotion of citizen-Government 

partnership, greater accountability and reduction in corruption are stated to be the salient features of 

the Right to Information Act, 2005. The court further held that under the regime of  Official Secrets 

Act, 1923, the entire development process had been shrouded in secrecy and practically the public had 

no legal right to know as to what process had been followed in designing the policies affecting them 

and how the programs and schemes were being implemented. Lack of openness in the functioning of 

the Government provided a fertile ground for growth of inefficiency and corruption in the working of 

the public authorities. The Right to Information Act is intended to remedy this widespread evil and 

provide appropriate links to the Government. Supreme Court in Cellular Operators Assn. of India v. 

TRAI28  has held that Right to Information Act, 2005 has gone a long way to strengthen democracy by 

requiring that the Government be transparent in its actions, so that an informed citizenry is able then 

to contain corruption, and hold the Governments and their instrumentalities accountable to the people 

of India.   
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CONLCUSION  

After analyzing the Right to Information Act, 2005 it appears that there are four major bottlenecks 

which is hindering the optimum achievement of the objectives of the Right to Information Act, 2005. 

These four bottlenecks and possible solutions for those bottlenecks are as follows. Increase in number 

of rejection of RTI applications by various public authorities holding that the information sought by is 

exempted under section 8 of the act. In 2016, 9.8 lakh RTI applications were filed with various public 

authorities out of which 40% of the applications were rejected by the public authorities on the basis of 

section 8 of the act. There has been an increase of 20% in rejected RTI applications. The sole objective 

of the act to disseminate information among public is lost when the rejection this high of RTI 

applications. The authors are of the opinion that the percentage of rejection of RTI applications can be 

brought down if the public authorities are mandated with the obligation to provide a detailed speaking 

order for the rejection of the RTI applications. The detailed speaking order should enumerate the 

reasons for rejection of the application. If the sought information pertains to financial transaction then 

the detailed speaking order should also disclose whether any confidential inquiry regarding the same 

was undertaken or not and what was the deduction of the inquiry without comprising with provisions 

of the section.29  Detailed speaking order would enable in eliminating rejection of applications on 

mysterious grounds which is highly common under present regime. Absence of proper investigating 

authority to investigate corruption related cases arising out of RTI Act, 2005. In the present mechanism 

once the applicant receives the information he can then file a complaint under the magistrate for taking 

cognizance of the wrong doing or the applicant can file FIR for alleged corruption. The investigation is 

then conducted either by the police department of the respective state or by the Central bureau of 

Investigation, independence of CBI in functioning is highly questionable the hon‟ble Supreme Court 

while adjudicating coal block allocation cases held that CBI is a caged parrot which works on the whims 

of the central government. In such circumstances independent investigation of corruption cases 

involving members of ruling party is highly questionable. The authors are of the opinion that a Special 

investigation Unit should be devised which should be a constitutional body independent from political 

interference on the lines of Election Commission and CAG which should be entrusted with the 

investigation of cases related to corruption arising out of the RTI act, moreover the investigation 

should be time bound with the provision of imposing penalty upon officers who were entrusted 

investigation if the fail to complete the investigation in time without a reasonable excuse for not doing 

so. Absence of proper protection mechanism for whistleblowers who bring forth corruption scandals 

through RTI applications. In India there is an act to protect the whistleblowers namely Whistle Blowers 

Protection Act, 2011 but the enactment has not been successful in protecting the whistle-blowers, as 

per September 2017 records total of 65 RTI activists have died under mysterious circumstances. It is 
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clear from statistics that the RTI activist‟s life is in danger if he unearths a corruption scandal involving 

high and mighty. The authors are of the opinion that a special cell can be formed under National 

Human Rights Council which can be entrusted with the task of providing security to RTI activists who 

seek such security through applying for it with the cell. The cell before providing the security can 

conduct a preliminary inquiry as to the actual threat that the activist faces. Absence of proper 

adjudicatory machinery to adjudicate cases arising out of RTI Act. Under the present provisions there is 

absence of a separate adjudicatory machinery to conduct the trial of alleged corruption cases which 

arise out of the RTI Act, 2005. The corruption cases are either tried by the sessions court or by the 

special CBI courts from where the appeal lies to High Court and ultimately to the Supreme Court. The 

whole process thus delays the adjudication process. In opinion of the authors the adjudication process 

related to corruption cases arising out of RTI Act, 2005 should be simplified by constituting a special 

tribunal to adjudicate cases related to corruption arising out of RTI act, there should be a bar on appeal 

from such tribunals and the order should be of final nature and only Special leave under article 136 of 

constitution to supreme court should be allowed against such orders this would reduce the appeals. 

Moreover the authors are of the opinion that the adjudication process should be made time bound. If 

the aforementioned bottlenecks are removed then the Right to Information Act in the opinion of the 

authors would be able to achieve its objectives in true sense. Right to information though has achieved 

its goals in order to curb the menace of corruption to a much extent in India but still it has a long way 

to go. It is a kind of a privilege which is available to the common public of India but in order to ensure 

that the privilege achieves the aim with which it was created – Right to Information still has to undergo 

a systematic transformation in order to secure complete eradication of corruption. The authors second 

Indira Gandhi who said questioning is integral to human progress and in order to strengthen the ability 

of questioning by the people above mentioned bottlenecks need to be addressed. 

“The power to question is the basis of all human progress” 

                                                                  - Indira Gandhi 
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“ANALYZING THE CHANGE IN STATUS OF 

HOME BUYERS UNDER THE INSOLVENCY AND 

BANKRUPTCY CODE”  

SHREYASEE MUKHERJEE 

 

INTRODUCTION 

Insolvency and Bankruptcy Code (Amendment) Ordinance, 2018 is an amendment made to the code 

with the aim of resolving insolvency issues while balancing the interests of all stakeholders. Insolvency 

and Bankruptcy Code, 2016 was a much-needed law for a country like India due to the existence of a 

number of laws that deal with the insolvency issues. Overlapping of laws created an atmosphere of 

perpetual confusion and conflict which ultimately resulted in the delay in decision making, lengthening 

the entire process of liquidation. Insolvency and Bankruptcy Code, 2016 successfully removed such a 

chaotic environment only to create a single platform to deal with all debts and liquidity. Before the 

enactment of the Insolvency and Bankruptcy Code, 2016, there existed numerous legislations such as 

the Chapter XIX & Chapter XX of the Companies Act, 2013; Part VIA, Part VII & Section 391 of the 

Companies Act, 1956; the Recovery of Debts Due to Banks and Financial Institutions Act, 1993; the 

Securitization and Reconstruction of Financial Assets and Enforcement of Securities Interest Act, 2002; 

the Sick Industrial Companies Act, 1985; the Presidency Towns Insolvency Act, 1909; the Provincial 

Insolvency Act, 1920; Chapter XIII of the Limited Liability Partnership Act, 2008. However, 

Insolvency and Bankruptcy Code, 2016 successfully encompasses all companies, partnerships, and 

individuals within one umbrella legislation. It is due to the virtues of the code that India has 

successfully secured its position in the top hundred of the World Bank‟s Ease of Doing Business global 

rankings. And, the fact sheet for the same boasts that Insolvency and Bankruptcy Code, 2016 is one of 

the major reasons for such a paradigm shift from rank hundred and thirty. 1  Along which, it is 

commendable to note that Resolving Insolvency Rank stands at rank hundred and three in the span of 

four and a half years as per the recent data compiled by the World Bank.2 The methodology adopted by 

the code is unique. It transfers control of the authority from the hands of the corporate debtor to its 

creditors as soon as any „financial creditor‟, „operational creditor‟ or „corporate debtor‟ itself applies for 

insolvency on the ground of default in the payment of debt or interest.3 The debtor loses control over 

the affairs of the company and creditors gain the ultimate control as facilitated by the „Resolution 
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Professional‟ who manage the affairs of the company 4 . The creditors then examine the business 

viability of the corporate debtor and conclude the best-suited mechanism to revive, rehabilitate or 

liquidate the company.5 Various regulatory authorities facilitate the process of insolvency. Insolvency 

Resolution Professional, a neutral third party, is appointed by the committee of creditors to facilitate 

the insolvency process amongst various classes and the smooth running of the corporate debtor even 

during the winding up procedure.6 It is pertinent to note that there exist two classes of creditors, 

namely „operational creditors‟7 and „financial creditors.‟8 Section 21 of the Insolvency Bankruptcy Code, 

2016 mandates the constitution of the committee of creditors consisting of only the financial creditors 

having the right to vote9 The voting right is determined on the basis of the financial debt that is accrued 

to the financial creditors and as specified by the Insolvency and Bankruptcy Board of India (IBBI), 

another institution that is established for the purpose of facilitating the process of insolvency.10 It is 

pertinent to note that Insolvency Resolution Professional, one of the important personals of the 

Insolvency process, is restricted to the task of facilitating the process by assisting the committee of 

creditors as the final decision is to be made by the financial creditors by means of voting. The 

Insolvency Professional may present the resolution plans at the meetings of the committee of 

creditors 11  which needs to be ultimately approved by them in order to get the sanctioning. The 

committee of creditors may choose to rehabilitate the company through the insolvency process or 

simply, liquidate after exhausting all ways of surviving the company. Thus, it can be held that the role 

of the financial creditors is supreme. And the question is, whether home buyers will be in a position to 

tackle the responsibility and obligations of a financial creditor. Since the objective of the financial 

creditors with that of the home buyers are in conflict with each other. Financial creditors such as the 

banks or other financial institutions have better commercial and business sense while they lend money 

to a business entity. Financial creditors may want to recover the credit back when the company is going 

into liquidation, however, they would aim and try every possible way of rehabilitating and reviving the 

company whenever possible. Home buyers, however, have an opposing objective in mind. Home 

buyers lend money to the real estate company, primarily, in return of the property, and in case the 

obligation is breached by the company, the home buyers would want to recover the money lent to the 

company. Home buyers have no intention in the revival of a company, earning out of the profits of the 

company or any business sense that can aid the Insolvency Professional by being in the committee of 

the creditors. Committee of creditors has the vital responsibility of approving a resolution plan that can 
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help survive the company or maximise the value of assets. Home buyers may not be expected to have 

the skill or the expertise in taking the effective commercial decision and to approve of a plan that is 

best suited for the company‟s survival in the market. Insolvency and Bankruptcy Code, 2016 did not 

foresee the need to protect the rights of home buyers when it was first formulated. Home buyers 

neither formed a part of the „operational creditors‟ nor „financial creditors‟. This may be due to the 

existence of other legal regimes that dealt with the rights of the home buyers in a separate forum. 

However, home buyers or flat buyers can be construed as a vital stakeholder as the insolvency 

proceeding has its direct consequence on them. Home buyers spend their entire life‟s savings in buying 

a property which in many cases are never delivered to the buyers. Keeping in view of their concerns, 

the recent promulgation of the ordinance, namely, the Insolvency and Bankruptcy (Amendment) 

Ordinance, 2018 recognises home buyers within the class of financial creditors. By the virtue of which, 

home buyers now possess voting rights, just like any other financial creditor, in proportion to the 

financial debt accrued to them. The paper aims to critically examine the viability of the status of home 

buyers as a financial creditor in comparison to the status that existed before the ordinance, in light of its 

development since inception till today. It is pertinent to note that there also exists an opposing view 

which says that there is no need to include home buyers within the class of financial creditors due to 

the existence of specialised and general law, such as the Real Estate (Regulation and Development) Act, 

2016 and the Consumer Protection Act, 1986 respectively, protecting the home buyers in cases where 

the promoter or the builder fails to deliver the required service within the prescribed time limit, 

breaching their contractual obligation. Thus, the paper also includes the study of such legal regime 

which is already in existence to facilitate the mechanism to redress the home buyers, available before 

the institution of the Insolvency and Bankruptcy (Amendment) Ordinance, 2018; and the effect of the 

amendment on the Code and other existing legal regimes, in order to be able to conclude the effect of 

the amendment after examining both sides of the coin.  

PRIOR TO THE PASSING OF THE ORDINANCE 

Since the inception of the new code in question, the status of home buyers has remained a debatable 

area, open to interpretation. The home buyers have failed to exercise their rights either as „financial 

creditors‟ or as an „operational creditor‟. Because there existed a continuing dilemma in determining 

whether home buyers fall under the definition of operational creditors or financial creditors. This is due 

to the very fact that it is difficult to define the booking amount paid by the home buyers within the 

description of the „operational debt‟12 or „financial debt‟.13 A simple difference between the two is 

emanated in Bankruptcy Law Reforms Committee where it says that “Financial creditors are those whose 

relationship with the entity is a pure financial contract, such as a loan or a debt security. Operational creditors are those 
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 The Insolvency and Bankruptcy Code, 31, IBC Section 21 (2016). 
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 The Insolvency and Bankruptcy Code, 31, IBC Section 5(8) (2016). 
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whose liability from the entity comes from a transaction on operations. Thus, the wholesale vendor of spare parts whose 

spark plugs are kept in inventory by the car mechanic and who gets paid only after the spark plugs are sold is an 

operational creditor. Similarly, the lessor that the entity rents out space from is an operational creditor to whom the entity 

owes monthly rent on a three-year lease.”14Astonishingly, courts have had a dicey view on the status of the 

home buyers, though rationalising, but never really clear the air about the status. In the case of Pawan 

Dubey and Anr v M/S J. B. K Developers Private Limited15, the appellants seek refund of the amount along 

with the interest on the damages, which was paid to the developers in order to book commercial shops. 

The Supreme Court while siding with the decision of the National Company Law Appellate Tribunal, 

held that “refund of money paid along with interest thereon arising out of cancellation of allotment of a flat will not be 

subsumed in the definition of ‘operational debt’ under the Insolvency and Bankruptcy Code, 2016.” Similarly, 

petitioners, in this case, which is the flat buyers, alleged refund of the booking amount of the flat 

bought from the said infrastructure company in the case of Vinod Awasthy v. AMR Infrastructure 

Limited.16 In which it was held that flat buyers have neither supplied goods nor services in order to 

claim the status of „operational creditors.‟ It is to be noted that the court had a rather stricter 

interpretation of the provisions which barred them from interpreting section 9 of the Code, which 

allowed application of corporate insolvency resolution process by operational creditors, read with 

section 5(20) which defines „operational creditor‟ and „operational debt‟ under section 5(21)  of the 

Code. The Tribunal denied the approach of a wider interpretation on the ground that the strict timeline 

of the Insolvency and Bankruptcy Code, 2016 which is one of the major objectives behind the 

formulation of the Code, will be hindered if the home buyers or flat buyers raise claims against real 

estate developers or infrastructure development companies. Likewise, in the case of Sajive Kanwar v 

AMR Infrastructure17 the court again denied the status of an operational creditor to the home buyers.  On 

the other hand, cases such as Nupower Renewables Private Ltd. v. Cape Infrastructure Private Ltd18 held the 

contrary opinion and included the home buyers under the ambit of the „operational creditor‟. The 

Chennai Bench of the National Company Law Tribunal allowed the supply of goods and services in 

any order to define „operational debt‟. The Tribunal held that petitioners while advancing money to the 

corporate debtor, the corporate debtor is obliged to provide the good to the home buyers. It is due to 

this supply of good, that the home buyers deserve to hold the position of the „operational creditor.‟ In 

another case of Nikhil Mehta v AMR Infrastructure19 the court took a different stand while extending the 

status of „financial creditors‟ to the home buyers. A Memorandum of Understanding was signed by the 
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parties and the parties promised “committed returns” till the property is transferred to the buyer for 

possession. And thus, gave the home buyers the right to move the court under the Insolvency and 

Bankruptcy Code, 2016 under section 7 of the code that allows application of corporate insolvency 

resolution process by financial creditors. On appeal, National Company Law Appellate Tribunal upheld 

the importance of the „financial debt‟ having the „time value of money.‟ It held that the home buyers are 

nothing but “investors” who have committed to the plan which assures definite returns. The preceding 

rationale not only helped in establishing the position of the home buyers as a financial creditor. But also 

remained the basis for the future cases, as it sets landmark precedent in cases to come where it is highly 

relied upon. Such as the case of Anil Mahindro and Another v Earth Iconic Infrastructure (P) Ltd20 where the 

given factual circumstances were similar and thus the judgement was in line with the reasoning of the 

Nikhil Mehta case.21 Thereon the stand was further clarified through a Public Interest Litigation filed in 

the Supreme Court where the court empathised with the home buyers while holding that a resolution 

plan should consist of the rights of the home buyers and their interest may be protected just like any 

other financial creditors of the company.22 Further, the 2018 amendment solidifies the stand of the 

Legislators in this regard. 

EFFECT OF THE AMENDMENT 

The Insolvency and Bankruptcy (Amendment) Ordinance, 2018 which was brought about in 2018 

incorporated that the amount paid by the „allottees‟23 or home buyers  for the purpose of building a real 

estate project or for the purpose of booking flats is to be considered as a borrowing or a loan amount 

granted by the home buyers to the builders.24 It is due to this change in the amendment that home 

buyers are now considered financial creditors defined under section 7 of the Code, having rights to 

initiate corporate insolvency resolution process against the corporate debtor. However, the consequent 

problem that arises in such a situation is of the exceeding number of financial creditors and 

management of such a huge number of home buyers who are recently inducted into this class. The 

problem is tackled by means of section 21 (6A) which talks about the appointment of a representative 

of the home buyers or allottees who is induced into the committee of creditors instead of all the home 

buyers acting individually.25 This solves the issue of the exceeding number of the home buyers and also 

makes it easier for the Insolvency Resolution Professional to cooperate between the members. The 

authorised representative then participates in the meetings of the committee of creditors and also 

possesses the right to vote on behalf of the home buyers in line with the instructions provided by 
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them.26 The authorised representative has no right to act against the interest of the class which he or 

she is representing.27 However, it is evident to note that the degree of the practicality of the amendment 

is yet to be measured. Keeping the great number of home buyers in one hand, the law needs to chalk 

out the plan for home buyers to arrive at a decision through which it will be conveyed to the authorised 

representative in the meeting of the committee of the creditors in a more effective manner within the 

given time frame.   

ALREADY EXISTING LEGAL REGIMES 

It is pertinent to note that home buyers or flat buyers have always been protected even when there was 

an absence of a specialised code that recognised the class as a financial creditor or an Act that provides 

the status of „allottees‟ and is especially legislated for the protection of home buyers. So the question 

here is, do we really need the amendment? And what difference does the amendment make in a legal 

scenario where the problem is already being dealt with other legislation? Home buyers, in the absence 

of a specialised law, were defined as „consumers‟ under the Consumers Protection Act,1986  recognised 

as a person who “buys any commodity to consume either as eatable or otherwise from a shop, business house, 

corporation, store, fair price shop to use of private or public services.”28 And consequently included real estate 

development within the ambit of the law defined as „services‟ under section 2 (1) (o) of the Consumer 

Protection Act, 1986. Following which, M/s Narne Construction P. Ltd. v. Union of India & Ors29 also held 

the service provided by the real estate developers within the definition of „service‟ under the Consumer 

Protection Act, 1986 in order to protect the consumers and redress the deficiency in service 

administered to them. However, the conflict is initiated when the home buyer seeks justice from both 

the forums simultaneously. The appropriate adjudicatory authority, which is entrusted with the 

responsibility to address the issue of the home buyers, is discussed in the recent case where the 

applicants moved the Delhi State Consumer Commission regarding the failure of the respondents in 

carrying out the construction work of the shops under the Consumer Protection Act, 1986 along with 

the Company Law Appellate Tribunal under the Insolvency and Bankruptcy Code, 2016. The 

appellants were alleged of exercising “forum shopping” while approaching more than one adjudicating 

authority.30 The term “forum shopping” has been defined by the Oxford Dictionary of law31 as “the 

practice of choosing a country in which to bring a legal case through the Courts on the basis of which country’s laws are the 

most favourable. In some instances there is a choice of jurisdiction.” The National Company Law Appellate 

Tribunal, in the present case held the importance of the over-riding effect of Section 238 of the 

Insolvency and Bankruptcy Code, 2016 while stating that pendency of the proceeding under the Delhi 
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Consumer Commission cannot prevent National Company Law Appellate Tribunal from taking up the 

case in hand.32 And thus allegations of forum shopping fails to stand due to the non-obstante clause. 

Additionally, the court also held that the two forums are the two available remedies to the home buyers 

and cannot be considered res-integra as the forums are not acting in derogation of one another.33 The 

allegation of „Forum Shopping‟ may be circumvented well with the aid of the non-obstante clause of 

the Insolvency and Bankruptcy Code, 2016 when stands in conflict with the Consumer Protection Act, 

1986. However, the courts are yet to clarify the position of law when non-obstante clause of two 

legislation is loggerheads with each other. Section 238 of the Insolvency and Bankruptcy Code, 2016 

and Section 89 of Real Estate (Regulation and Development) Act, 2016 is an emerging area of conflict 

which is to be addressed post the passing of the ordinance. Since both, the legislations provide for the 

non-obstante clause that clarifies that the respective piece of legislation would prevail in case of any 

inconsistency with any other law. The Legislature is yet to clarify the stand and hold the importance of 

the laws. In the absence of which, one law may get redundant with the gradual period of time. The Real 

Estate (Regulation and Development) Act, 2016, a newer piece of legislation is especially legislated with 

the sole objective of protecting the interest of the consumers in the sale and purchase of real estate 

projects and to establish adjudicating authorities for speedy dispute redressal mechanism of home 

buyers. However, while comparing it with the code, it may be said that the primary objective of the 

Code has never been to uphold the interests of any particular class of creditors or act as a recovery 

mechanism to the creditors. Additionally, the Real Estate (Regulation and Development) Act, 2016 

provides the „allottees‟ or home buyers the right to withdraw from a particular project in circumstances 

where the promoter fails to give possession of an apartment, plot or building and thus liable to return 

the amount received by the promoter with interest along with compensation.34 As far as the credibility 

of the Real Estate (Regulation and Development) Act, 2016 is concerned, the Act is not only 

specialised to preserve the needs of the home buyers but also provides for some exemplary means by 

which interests of the home buyers can be protected. The Promoter is required to deposit seventy-

percent of the amount realised from the home buyers („allottees‟) in a separate bank account.35 This 

provides assurance to the home buyers and also prevents promoters from losing track of their 

expenditure and prevents diversion of funds. The Act also provides for penalties as provided in 

Chapter VIII of the Act. On an overall analysis of the legislations, the Act can be held as a better 

source of remedy to the home buyers, in the opinion of the author.   

  

 

                                                           
32

 id 30 
33

 id 30 
34

 The Real Estate (Regulation and Development) Act, 16, RERA Section 18 (2016). 
35

 The Real Estate (Regulation and Development) Act, 16, RERA Section 4 (2) (l) (D) (2016). 

152



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

CONLCUSION  

It is evident through the course of the paper that the status of financial creditors is of much importance 

during the process of insolvency or liquidation. Section 21 of the Insolvency Bankruptcy Code, 2016 

mandates the constitution of the committee of creditors consisting of only the financial creditors 

having the right to vote36 The voting right is determined on the basis of the financial debt that is 

accrued to the financial creditors and as specified by the Insolvency and Bankruptcy Board of India 

(IBBI), another institution that is established for the purpose of facilitating the process of insolvency.37 

The committee of creditors may choose to rehabilitate the company through the insolvency process or 

simply, liquidate after exhausting all ways of surviving the company. Thus, it can be held that the role 

of the financial creditors is supreme. Keeping the fact that the financial creditors form the committee 

of the creditors, they possess essential decision making power with respect to the entity which is 

undergoing insolvency resolution process. The objective of a home buyer is merely to procure homes 

in return of their money. Home buyers lack the technicality or the skill to take business decisions. The 

status and understanding of a home buyer with respect to business is limited. And it is majorly the task 

of the creditor to assure returns on the credit lent. Home buyers may not be able to fulfil the 

obligations of the financial creditors due to the lack of expertise and proficiency. And this could be 

assumed to be the major reason why Insolvency and Bankruptcy Code, 2016 may have deliberately 

excluded the home buyers or operational creditors from the committee of creditors in the past. The 

paper discusses how gradually the courts have changed the interpretation of the status of the home 

buyers, ultimately to conclude the status of financial creditors. However, it is pertinent to note that the 

courts have not foreseen the potential conflicts that may arise in doing so. „Forum shopping‟ being one 

of the major problems that arise due to the existence of too many fora trying to protect the rights of 

the home buyers. There exists three prominent status of home buyers as of now: home buyers are a 

„consumer‟ under the Consumer Protection Act, 1986; „allottees‟ under the Real Estate (Regulation and 

Development) Act, 2016 and „financial creditors‟ under the Insolvency and Bankruptcy Code, 2016. It 

should be noted that the Real Estate (Regulation and Development) Act, 2016 is a more specialised law 

in comparison to the Insolvency and Bankruptcy Code, which is catering to the needs and reliefs of the 

home buyers. The amendment, in short, has only brought about confusion in terms of the status of the 

home buyers and regarding the appropriate remedy available to the home buyer. In the opinion of the 

author, after weighing the arguments of both the sides, it is concluded that the ordinance has failed to 

make any significant and positive alteration to the existing conditions. The objective of the Code was 

never to include home buyers. The intention of the Legislature can be examined here. It is to be realise 

that the distinction between operational creditors and financial creditors was made for a reason. The 
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financial creditors were assumed to be the ones who could revive and rehabilitate corporate entity. The 

operational creditors on the other hand, did not form a part of the committee of creditors because they 

were not expected to take vital business decisions. In fact, even the corporate insolvency resolution 

process ignores the interests of the vital stakeholders in building projects which includes individuals 

who have invested their wealth in pursuit of the human desire to own a home. It may be concluded 

that the judiciary in cases such as Chitra Sharma v Union of India,38 Nikhil Mehta v AMR Infrastructure,39 

Anil Mahindro and Another v Earth Iconic Infrastructure (P) Ltd 40  and the Legislature in the course of 

amending the code has acted rather sympathetically while inducting home buyers into the class of 

financial creditors. The definition of the two groups of creditors, namely financial creditors and 

operational creditors is studied with great detail in the paper. And it may be concluded that the 

Legislature has taken a rather stricter approach in understanding the term operational creditor since the 

home buyers do not supply goods or services to the Real estate Company. The specialised law in this 

field which is recently enacted, namely, the Real Estate (Regulation and Development) Act, 2016 can be 

concluded to be efficient enough to address the issue of the home buyers. However, the amendment 

has brought out quite a few conflicting areas of concern discussed in the paper which requires the 

attention of the Legislators and Jurists in order to facilitate the home buyers. The over-riding effect of 

the legislations is yet to be clarified as the legislations are presently in loggerheads with each other 

where each legislation is trying to hold itself supreme in the matters of home buyers. The intention 

behind the ordinance is indeed commendable, however, application of the same requires further clarity. 

The real challenge lies in the application of the law and how the law takes its shape in the present day 

world. There always remains apprehensions before the law gets inducted into the system. Thus it is left 

to be seen how this newly formulated piece of amendment overcomes the bottleneck of practicality. 
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“EFFECTS OF REVOCATION OF ARTICLE 370 OF 

CONSTITUTION OF INDIA”  

SONALI AWASTHI 

 

INTRODUCTION 

The special status to Jammu and Kashmir, which is one of the states of Indian subcontinent has been 

given through Article 370 and Article 35A of the Constitution of India. This state is located in the 

northern most part of India and share its border with other countries like Afghanistan, China, Pakistan 

and Tibet. Indian Independence Act, 1947 parted British India into two countries, India and Pakistan. 

After Indian Independence Act of 1947, Princely states of British India were given three choices, to be 

part of either Pakistan or India or to be independent state. Three Indian states such as Jungad, Kashmir 

and Hyderabad didn’t choose either dominion and decided to frame their own Constitution1. Then it 

was realised by the members of constituent assemblies that separate internal constitution of each state 

can create differences amongst the states. It was decided that constituent assembly should frame and 

draft the constitution for whole India and then shall after the completion be ratified by all the States 

and Unions2. In the case of State of Jammu and Kashmir several problems arose for the Government 

of India. The Sikh ruler of Jammu and Kashmir, Maharaja Hari Singh, agreed for the accession of state 

of Jammu and Kashmir in three aspects: Communications, Defence and Foreign Affairs only. 

INSTRUMENT OF ACCESSION 

On 26 October 1947, Maharaja Hari Singh (ruler of Jammu and Kashmir) executed Instrument of 

Accession and it was accepted by Lord Mountbatten. It is a legal document by which state of Jammu 

and Kashmir acceded to India. This document provided powers to India’s Parliament to legislate only 

in respect of matters related to communication, defence and external affairs of Jammu and Kashmir. It 

was clearly mentioned in the Clause 5 of Instrument of Accession that the terms IoA cannot be subject 

to change by any amendment of Indian Independence Act,1947 or Government of India Act, 1935. If 

there is a need of any kind of amendment then it shall be ratified by the King by an instrument that 

should be supplementary to the present instrument. Clause 7 of the IoA states that in this particular 

instrument there is not anything that commits him to acceptance of Constitution of India. Initially the 

Maharaja Hari Singh decided to be independent but later on October 22, 1947, state of Jammu and 

Kashmir was attacked by Pakistan army which forced King to seek the help from India. India agreed to 
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help on the condition that he has to sign an Instrument of Accession and that should be in favour of 

India. In this manner, Jammu and Kashmir got its accession into Indian subcontinent through 

instrument of accession. This led to the incorporation of Article 370 in the Indian Constitution. 

ARTICLE 370 AND ARTICLE 35 A OF CONSTITUTION OF INDIA 

Article 370 of the Constitution of India came into effect on October 17, 1949. It exempts the state of 

Jammu and Kashmir from the rest of the constitution except for the Article 1, Article 35A and Article 

370. This article of the constitution gives the state of Jammu and Kashmir special power to draft its 

separate constitution and design its separate flag. Instrument of Accession permits the parliament to 

legislate only on the matters related to communication, defence and external affairs. They were allowed 

to frame their own laws for the state. Property rights in the region of J&K was denied for the outsiders. 

This means that residents of the state were governed by different laws in the matter of property and 

ownership from the rest of the country. Article 35A of the Indian Constitution came into effect 

through a presidential order in 1954. This article stems from the Article 370 of the constitution. This 

article gives the power to define the permanent resident of the state. It prohibits the non- residents of 

the state from buying the lands, winning any kind of educational scholarships, permanently settling and 

from holding any kind of government local government services. This article further deals with 

Permanent Resident Laws. According to these laws, female residents of state of Jammu and Kashmir 

will be barred from the property rights of the state in case they get married to a non- resident. Article 

35A in comparison to Article 370 has remained unchanged whereas Article 370 have been diminishing 

slowly over the decades.  

CALL FOR ABROGATION   

On 5th August 2019, it was announced in the Rajya Sabha that the President of India had promulgated 

for the abrogation of Article 370 of the Indian Constitution. According to Presidential Order of 2019, 

all the provisions of Indian constitution will be applicable on the state of Jammu and Kashmir. On 5th 

August 2019, The Jammu and Kashmir Reorganisation Bill, 2019 was also introduced in the Rajya 

Sabha by Home Minister of India, Amit Shah for the purpose of converting the state of Jammu and 

Kashmir into separate union territories. In that bill, it was proposed about the creation of two union 

territories, one Jammu and Kashmir and other one Ladakh. It was proposed under the bill that the 

union territory of Jammu and Kashmir will have their own legislature whereas Ladakh will not have 

one. Rajya Sabha passed the bill by 125 votes in favour and 61 votes in against of the bill whereas Lok 

Sabha passed the bill by 370 votes in favour and 70 in against of the bill. After the assent of President 

of India bill became the act. These union territories will come into effect on October 31, 2019 on the 

birthday of Sardar Vallabh Bhai Patel. 
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HISTORICAL BACKGROUND OF JAMMU AND KASHMIR 

The state of Jammu and Kashmir is the part of Indian Subcontinent located in the northern most part 

of the country. The state has mountainous region known for its valley, scenic beauty and snowy 

mountains. The most important part is its strategic position which has made the state of Jammu and 

Kashmir, the centre for International rivalries3. It is one such state whose borders are not well settled. 

The area of the state is approximately 2,22,236 Sq.km. Since 1984, Pakistan has control over the area of 

78,114 Sq.km. in 1962, China has illegal occupation over the area of Baltistan and Gilgit, these areas 

were handed over by the Pakistan illegally. The state of Jammu and Kashmir was geographically a part 

of India and enjoyed its autonomy in the country. Kashmir has a Muslim majority population; Jammu is 

considered to have predominantly of Hindu population and Ladakh has a population of Buddhist 

people. The residents of these provinces are called Koshurs. The ancient history of Jammu and 

Kashmir can be derived from the Kalhana’s book “Rajatarangini”. It mentions particularly about the 

kings of Kashmir. King Jalauka of Kashmir divided his government into eighteen sub departments. The 

system adopted by the king was similar to Yudhishthira’s (Mahabharata) constitutional system. Kashmir 

was also part of the powerful kingdom of king Ashoka. After several conquests and expansion of the 

kingdom, Ashoka adopted Buddhism. This led to the introduction of Buddhism in the state of Jammu 

and Kashmir. In 712 AD. Muhammed Ibu Kasim conquests the several states in India and this led to 

the spread of Islamism in India. He converted Punjab into a Muslim state but was failed to conquer 

Kashmir. 1342 onwards, Kashmir was ruled by first ever Muslim ruler Shah Mir. Islamisation of the 

state of Kashmir happened during the rule of Sikander (1389-1413). The reason for the Islamisation of 

the state was because of the invasion of immigrants of Afghans, Arabs, Persians, Turks and Pathans. 

The reign was Afghan rulers were known as reign of terror. People of Kashmir requested Maharaja 

Ranjit Singh of Punjab for the help to get relived from the afghan rulers. Ranjit Singh, on the request of 

people sent a Dogra Rajput King, Gulab Singh to defeat the Afghan ruler. He was successful in 

defeating the ruler of afghan and further established the supreme power of the Sikh in the state. 

Kashmir was under the sovereignty of the Sikhs from 1819 till 1846. In 1846, Raja Gulab Singh was 

defeated by the Britishers at Sabraon. Raja Gulab Singh did not defeat the Britishers in the battle and 

also didn’t use any weapons in the battle. In this way he gained the favour of the Britishers and after 

that he was made the Prime Minister of the Punjab. The two treaties were signed by the Britishers after 

gaining the victory over the Sikhs, Treaty of Lahore, on 9th March 1846 and Treaty of Amritsar, on 16th 

March 1846. The treaty states that the British Government is transferring the possession of state of 

Jammu and Kashmir to Maharaja Gulab Singh and his heirs. Further it was provided in the Article 3 of 

the treaty that Maharaja Gulab Singh has to pay the sum of Seventy-Five Lakhs Rs. for the transfer of 

the state. The term of the treaty was also that Fifty lakhs should be paid at the time of ratification of the 

                                                           
3 Dr. K.K. Wadhwa, A Case Study of Jammu and Kashmir, Constitutional Autonomy, pg-13 
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treaty and remaining Twenty-Five lakhs has to be paid before the first October of 1846. This is the 

reason that Treaty of Amritsar is also known as “Sale Deed of Kashmir”.  Maharaja Ranbir Singh, third 

son of Maharaja Gulab Singh took over Kashmir after his father’s death for the purpose of improving 

the administrative system. Maharaja Ranbir Singh divided the province of Jammu and Kashmir into 

Wazarats. Jammu was under the direct control of the king whereas Kashmir was under the control of 

governor and indirectly in control of Maharaja. In the province of Jammu there was abolishment of the 

revenue system but it continued in the Kashmir. The state continued to be ruled by the Sikh rulers until 

1930. In 1930, during the rule of Maharaja Hari Singh, people of Kashmir were disappointed by his rule 

and policies. During this period National Conference, the first major political party of Jammu and 

Kashmir was formed. The founder of this party was Sheikh Muhammad Abdullah. The movement 

against the maharaja was further launched and the same was known as Quit Kashmir Movement. In 

August 1947, India got its independence from the rule of Britishers. The princely states were given 

choices, after the independence to choose between Pakistan, India or to stay independent. Jammu and 

Kashmir was one such state whose decision was not decided then Hari Singh, the Sikh ruler signed a 

standstill agreement opting for a status quo with Pakistan. After that Pakistani tribesmen invaded in 

J&K, Hari Singh asked for help from Jawahar Lal Nehru and Vallabh Bhai Patel. They agreed to help 

on the condition that he has to sign an Instrument of Accession and that should be in favour of India.    

 

RIGHTS OF THE PERMANENT RESIDENTS OF JAMMU AND KASHMIR 

The residents of Jammu and Kashmir are called Koshurs or Mulkis. The people of the state has been 

given special status as compared to rest of the Indians. This special status to a particular state and its 

people contradict the observation made in the judgement of Supreme Court in case of Indra Sawhany v 

Union of India4  it was observed, in this case that India has a common citizenship for all and every citizen 

has a right to feel that he/she is Indian first, regardless of any bias. Similar perspective has been drawn 

by Supreme Court in the case of Raghunath Rao Ganapatrao v. Union of India5. 

 

RIGHTS OF PERMANENT RESIDENTS PRIOR TO ACCESSION 

The Dogra rule is considered to be a reign of discrimination against the Muslims. At the time of Dogra 

rule, army consisted only of Punjabi, Dards and Dogras. Kashmiris were not included in the armed 

forces; they were disqualified for such services. Also, during the reign of Maharaja Pratap Singh, the 

residents of Kashmir were not given high posts in the military or civil services. This discrimination 

against Muslim majority people continued during the rule of Maharaja Hari Singh. There was a State’s 

Arms Act, which allowed Dogras and Rajput’s to use and own firearms. Maharaja Hari Singh under his 

                                                           
4 AIR 1993 SC 477 
5 (1994) Supp (1) SCC 191 
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rule passed the order prohibiting the outsiders to purchase any immovable property in the state of 

Jammu and Kashmir. This order was passed with the objective of protecting the rights of people from 

outsiders. Discrimination was also seen in the State’s election and its laws. The residents of the state’s 

voting rights were limited to only three percent of the population. There were criteria for the voting, 

only literate people whose annual income is Rs.400 or more than that were allowed to cast vote. 

Illiterates and women were totally barred from casting any votes.  

 

RIGHTS OF PERMANENT RESIDENTS AFTER ACCESSION 

Many rights and privileges were provided to the residents of Jammu and Kashmir after the accession. 

The Presidential Order of 1950 also known as Constitution Order 1950, mainly dealt with the 

conditions and provided in Instrument of Accession. According to this IoA, Fundamental Rights of the 

constitution were not applicable to the residents of the state of J&K. But after signing of Delhi 

agreement in 1952, some of the Fundamental rights were applicable to residents of the state. The 

presidential Order of 1954, made both Part III and Part II of Indian Constitution applicable on the 

state of J&K. On 26th January 1957, the Constitution of Jammu and Kashmir came into effect. Section 

6 of the Constitution of Jammu and Kashmir deals with the status of Permanent Residents separately 

and Section 10 of the same constitution deals with the rights of the Permanent Residents. The 

permanent residents of Jammu and Kashmir had special rights and privileges over the citizens of India 

such as- The state was allowed to have its separate Constitution and a separate flag of its own state. 

Only in the matters of Communication, Defence and foreign affairs the centre had right to interfere. 

According to the Instrument of Accession, all the other laws need the assent of both parliament and 

state government. Property rights in the region of J&K was denied for the outsiders. This means that 

residents of the state were governed by different laws in the matter of property ownership from the rest 

of the country. There was a system of Dual citizenship in the state of J&K., Article 356 and 360 

(Financial Emergency) of the Constitution    of India was not applicable on the residents of J&K. there 

was not kind of reservation for minorities in the state. The duration of legislative assembly was for 6 

years.  

PRESIDENTIAL ORDERS 

According to Article 370 (1) of the Indian constitution some powers are conferred on President of 

India. The President of India and Government of Jammu and Kashmir in concurrence with each other 

has made number of orders.  

 

THE PRESIDENTIAL ORDER OF 1950 

This presidential order is also known as The Constitution Order, 1950. This order came into effect on 

January 26,1950 with the Indian Constitution. It mentioned the various articles and subjects of the 
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Constitution of India such as Clause b(i) of the Article 370, this article was in correspondence with the 

Instrument of Accession.  According to the Presidential Order of 1950, 235 articles of Constitution of 

India were not applicable to the Jammu and Kashmir, 9 articles were applicable but partially and other 

29 were altered and made applicable on them. 

 

THE PRSIDENTIAL ORDER OF 1952 

On 15 November 1952, the Presidential Order of 1952 was issued on the request of state government. 

The amendment was made in the Article 370 of Indian Constitution, it represented the abolishment of 

monarchy that existed in Jammu and Kashmir. the monarchy was replaced by an elected Head of the 

State. 

 

THE PRESIDENTIAL ORDER OF 1954 

The Constitutional order of 1954 was issued on 14 May 1954, at the request of state constituent 

assembly. This order deals with the implementation of the Delhi Agreement of 1952. There are certain 

provisions in the Delhi Agreement, which were implemented like citizenship of India was given to the 

Permanent residents of the state of Jammu and Kashmir, Article 35A was included in the Indian 

Constitution providing the certain rights and privileges to State legislature in respect of immovable 

property, Fundamental rights of Constitution of India were also provided to the state, jurisdiction of 

the apex court was given to the state and the power was given to central government to declare national 

emergency at the time of external aggression. 

 

THE PRESIDENTIAL ORDER 1995-2018 

After these orders, forty-seven other orders were also issued in 1956-1994. All these orders had made 

the provisions of Indian Constitution applicable on the state of Jammu and Kashmir. These 

Presidential orders dealt with the various subject matters relating to the union and state list. These 

orders are originated from the Presidential Order of 1954. 

 

FRAMING OF CONSTITUTION OF INDIA AND CONSTITUTION OF JAMMU 
AND KASHMIR 

On 15th August 1947, India became independent from the rule of Britishers. This led to the effect of 

Independence Act, 1947, whose objective was to setup two separate dominions known as Pakistan and 

India. The act provided for the establishment of constituent assembly for the framing of Constitution 

of India. Draft Constitution was prepared by the Drafting Committee of constituent assembly 

consisting of 315 Articles and 8 Schedules. It took around three years for constituent assembly for 

framing of the Constitution of India. The Indian constitution is considered to be the World’s Longest 
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and lengthiest Constitution. Princely states were given three choices, to be part of either Pakistan or 

India or to be independent state. Three Indian states such as Jungad, Kashmir and Hyderabad didn’t 

choose either dominion and decided to frame their own Constitution6. Then it was realised by the 

members of constituent assemblies that separate internal constitution of each state can create difference 

amongst the states. it was decided that constituent assembly should frame and draft the constitution for 

whole India and then shall after the completion be ratified by all the States and Unions7. In the case of 

State of Jammu and Kashmir several problems arose for the Government of India. The Sikh ruler of 

Jammu and Kashmir, Maharaja Hari Singh, agreed for the accession of state of Jammu and Kashmir in 

three aspects: Communications, Defence and Foreign Affairs. According to drafting committee, it was 

necessary for all the states to follow all the provisions given in the Constitution except for Jammu and 

Kashmir. The members of Constituent assembly decided that only certain provisions of Constitution of 

India that is in correspondence with Instrument of Accession only those provisions should be applied 

on the state. Article 370 of the Constitution of India was incorporated, giving certain special rights to 

the state of Jammu and Kashmir. This article in the constitution was a temporary and transitional 

provision and applicability of same was decided to last till the adoption and formulation of the State’s 

constitution. Later, the constituent assembly of the state was dissolved without suggesting amendment 

or revocation of the Article 370. After this dissolution of the state assembly Article 370 became one of 

the features of constitution of India. The state of Jammu and Kashmir proposed for the framing and 

drafting of separate constitution under Article 370 of Constitution. They got the permission under this 

temporary provision to frame their own constitution. It is the only state to have a separate constitution 

of itself. The constitution of Jammu and Kashmir is a written constitution consisting of 158 sections 

and 6 schedules. The constitution of this particular state is partly rigid and partly flexible8.  The rigid 

features of the Constitution of Jammu and Kashmir,1957 includes the proviso under Section 147 

stating that no bill shall be passed or moved to state legislative assembly for the purpose of amendment 

or change of article 3 and 5 of the Constitution of J&K. It is believed that the Constitution of J&K is 

not repugnant to Indian constitution but it is complementary to it9.  

 

IMPLICATIONS OF REVOCATION OF ARTICLE 370 OF INDIAN CONSTITUTION 

On 5th August 2019, it was announced in the Rajya Sabha that the President of India had promulgated 

for the abrogation of Article 370 of the Indian Constitution, which has provided political autonomy to 

the state of Jammu and Kashmir. This article was added in constitution of India with an objective of 

providing special status to Jammu and Kashmir by allowing them to have their own constitution, 

                                                           
6 Prof. K.L. Bhatia, Article 370of Indian Constitution, Jammu and Kashmir, pg. 18 
7 Framing of India’s Constitution: Selected Documents, Indian Institution of Public Administration, New Delhi, Volume 4, 
Pg. 547 and 548 
8 A.S. Anand, The Constitution of Jammu and Kashmir- Its Development and Comments, Third Edition, Pg.197 
9 Ibid 
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separate flag and independence in all the subject matters except for communications, defence and 

foreign affairs. This revocation or abrogation took place by the Presidential order passed on 5th August 

2019. A bill has been passed in Rajya Sabha and Lok Sabha for the splitting of state of Jammu and 

Kashmir into two union territories. These separate union territories will have separate name and state 

legislatures of their own. Also, one more union territory will be formed, Ladakh. The Ladakh will be 

controlled directly from the New Delhi. The revocation of Article 370 has led to the abrogation of 

Article 35A of the Constitution of India. Article 35A of the Indian Constitution came into effect 

through a presidential order in 1954.This article gives the power to define the permanent resident of 

the state. It prohibits the non- residents of the state from buying the lands, winning any kind of 

educational scholarships, permanently settling and from holding any kind of government local 

government services. This article further deals with Permanent Resident Laws. According to these laws’ 

female residents of state of Jammu and Kashmir will be barred from the property rights of the state in 

case they get married to a non- resident. Article 35A in comparison to Article 370 has remained 

unchanged. Before the announcement of the revocation of Article 370 and Article 35A thousands of 

soldiers were sent to the state of Jammu and Kashmir. Omar Abdullah, former chief minister of Jammu 

and Kashmir, Mehbooba Mufti and two other senior politicians have been detained. There are several 

opinion of people that has been acknowledged, few of them is of the view that political autonomy of 

the state of Jammu and Kashmir has been eroded after the addition of Article 370 in the Constitution 

of India, others are of the view that the order passed by the president requires the assent from the 

constituent assembly of the Jammu and Kashmir but the assembly was abolished in the year of 1957. 

People are also of the view that the approval by the lawmakers of Jammu and Kashmir is required for 

the revocation of the article. Critics are also of the opinion that by abrogating Article 370 from the 

constitution of India is a breach of Contract entered by Maharaja of Kashmir by way of Instrument of 

Accession.  This order of president is likely to face the challenges legally and politically. All these 

challenges will be deal by the Supreme Court of India in the future. Kashmir is known to be a state of 

Muslim majority people, there is a fear in the mind of residents of the state that there will be 

transformation of the state demographically after this revocation. There is a possibility of getting the 

state replaced by Hindu majority people. There is also a formation of separate union territories for the 

internal security reasons. Jammu and Kashmir will have their own legislature whereas Ladakh will be 

without a legislature. According to Presidential Order of 2019, all the provisions of Indian constitution 

will be applicable on the state of Jammu and Kashmir. This means that proper assembly elections will 

take place in Jammu and Kashmir. Residents of Jammu and Kashmir like other citizens of the country 

can select their own representatives. The important implications of revocation of the Article 370 of the 

Indian Constitution are that the state of Jammu and Kashmir no longer will have their separate 

constitution and separate flag of the state. They have lost the special autonomous status given to them 

by the Article 370 of the Constitution of India. The state of Jammu and Kashmir be converted into 
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separate union territories. The union territory of Jammu and Kashmir will have their own assembly or 

legislature whereas Ladakh will not have one. The Constitution of India will come into force for the 

state of Jammu and Kashmir. This major step is taken by the government with the objective of national 

integration following the concept of one nation theory. The duration of assembly in Jammu and 

Kashmir was 6 years but now after the decision it is revoked. Now, the outsiders are given right to buy 

or own the land and property in the state. Restriction on Right to Information for the residents of J&K 

are revoked. The centre also has right to impose financial emergency on state. There is possibility of 

Hindu MLA’s in the state. All the central laws will now be directly applicable to the whole of the 

country without any exceptions. The election will be held after every 5 years in the state. The law has 

prevented the outsiders of Jammu and Kashmir from owning any property in the state. It is expected 

that after the revocation, there is a possibility that real estate sector will see a drastic change. The real 

estate prices are likely to rise now. The minorities will also have a reservation of 16 percent. Article 356 

of Constitution of India will also be applicable on the people of the state of J&K. There will be only 

system of single citizenship all over the country.  

 

OPINION OF POLITICIAL LEADERS 

The revocation of Article 370 has gained different opinion and reactions from across the world. Two 

Member of Parliament, Nazir Ahmed Laway and Fayaz Ahmad Mir made an effort to tear the 

constitution of India in the parliament. These leaders were removed from the parliament by Chairman 

Venkaiah Naidu. Mehbooba Mufti presented her view by stating that the day of revocation of article 

370 was one of the darkest days in Indian democracy. According to her, the two-nation theory has been 

abolished and India has backfired on Kashmir by making such a decision. This decision of President is 

illegal and unconstitutional for her. She has tweeted saying that “India has to face its catastrophic 

consequences and India has failed in keeping the promises”. According to the former chief minister of 

Kashmir, Omar Abdullah Scrapping or abrogation of article 370 of Indian Constitution is breach of 

trust of people of Jammu and Kashmir. He stated further that India will have to face dangerous and far 

reaching consequences. According to Arun Jaitley, BJP leader this decision of revocation of Article 370 

is move towards the national integration. He complemented the statements of Amit Shah (Home 

Minister) and Narendra Modi (Prime Minister) by saying that “A historical wrong has been undone 

today. Article 35A came through the back door without following the procedure under Article 368 of 

the Constitution of India." According to Sushma Swaraj supported the decision of government by 

calling it a historic event. Arvind Kejriwal, Delhi Chief Minister and convenor of Aam Aadmi party has 

welcomed the decision passed by the centre and was in support of it. The political parties who 

supported the decision of revocation of Article 370 are Shiromani Akali Dal, AGP, Aam Aadmi Party, 

Shiv Sena, Telugu Desam Party, BPF, Bahujan Samaj Party, Biju Janata Dal and AIADMK. According 
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to these parties the move of scrapping Article 370 from Indian Constitution was bold and courageous. 

Satish Chandra Mishra (BSP member) and the first one in the council of states to support the decision. 

Mayawati supported the decision of bifurcation of the state. AIADMK member Jayalalithaa, Shiv Sena 

members and BJD members were glad that Jammu and Kashmir became integral part of India. There 

were several other parties who were against the centre’s decision to abrogate Article 370 from the 

constitution are Rastriya Janta Dal, Trinamool Congress, National Conference, Nationalist Congress 

Party, People’s Democratic Party, Congress and DMK. According to the critics, it was the catastrophic 

step taken by the government. 

 

CONCLUSION 

The decision to revoke Article 370 and Article 35A from the Constitution of India stirred controversy 

all over the Political spectrum. Supporters are of the opinion that this decision has made the state of 

Jammu and Kashmir integral part of India. While critics are of the opinion that it is a shift to a 

majoritarianism and it is a catastrophic step taken by the government to fetch more votes. This decision 

aims at the idea of one nation theory. The residents of Jammu and Kashmir fear that this decision can 

be a threat to their livelihood or may hamper their property rights and business. The implications of 

this decision according to this study is beneficial for the residents of the country. Revocation of Article 

370 removes arbitrariness and promotes equality in the nation. It provides equal rights for each and 

every citizen of the country. 
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“INDIAN TAX STRUCTURE- NEW REFORMS AND 

IMPLICATIONS”  

T.D SOWMYA 

 

INTRODUCTION 

The origin of the word Tax is derived from “taxation” which means an estimate. Tax is collected from 

the public by public authorities for public purposes. Tax is classified into different types such as 

property tax, income tax and corporate tax etc. A body has been constituted under the Income Tax Act 

1961. After Indian Independence in 1947, the law makers have got in various tax reforms. On the top 

notch, it has also undergone a radical change and some of the changes are as follows, reducing tax 

liability, reduction in corporate tax rate and after GST came into effect many central and state taxes 

were subsumed. The following are the central taxes that are subsumed: Service tax, Central Excise Duty 

and Central Sales Tax and when it comes to the state it is VAT or Sales, Octroi tax and Purchase tax 

etc.  All the taxes collected by the government shall be used for the betterment of the citizens, social, 

economic and military welfare etc. There’s always a conflict between the tax payer and the tax collector 

due to the irrational tax structure. The authorities constituted under the Indian Tax Act mainly have 

been embodied to collect tax and make sure that they don’t do any tax planning or evasion and when it 

comes to solving issues they have their own tribunal and appellate tribunal. The individual shall receive 

income from their employer only after the prescribed percentage of tax is collected. There are different 

tax slabs and for an individual to decide under which slab he/she falls depends on their income. 

EVOLUTION OF TAX SYSTEM POST- INDEPENDENCE ERA 

Tax gained importance and was given priority in the second half of 1980’s and they later started 

bringing in many reforms and many steps were taken by the Indian Government to rationalize the 

taxing system. India back then had high import tariffs, excise duty and high redistributive income tax 

rate. After India got it its independence, it was then realized that a change should be brought in and all 

the ambiguities shall be removed. They came up with a process of planning and they shall decide how 

much to invest, where to invest, how much to save and in what forms to invest. Trade policy was 

liberalized during the 1980’s and during the 1980’s growth was seen in the industrial sector.  

The salient features of Indian Tax system are as follows, 

1. Equity Considerations: The Indian tax structure at times violates the equity though the Indian Tax 

system is considered to be a progressive one. During 1993-1994 the burden was quite heavy on 

the population who fall under the below poverty line.  
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2. Lacking Administrative efficiency: Tax back then was not administered properly. Since it wasn’t 

administered properly it led to unscrupulous elements like avoiding payment of tax or tax evasion. 

Sometimes misinterpretation of tax laws can also lead to corruption. 

3. Narrow Coverage: According to the Planning commission of India, the direct tax would cover 

only 1% of the working population. Likewise, excise duty on products like textile and tobacco etc. 

are being paid by very small section of the consumers. 

4. Inter- sectoral Imbalances: People are taxed on basis of the income they receive. Some are taxed 

whilst some are not taxed. For example agricultural farmers do not pay tax and there are both rich 

and poor farmers. The rich farmers are escaping from payment of tax and this is how it is 

imbalanced.  

5. Predominance of Indirect taxes: The government receives more indirect taxes while direct taxes 

play a secondary role. Taxes are collected by both the central government and the state 

government. Higher revenue is collected by the Indian Government through indirect taxes.  

6. Multiplicity and Haphazard: The Indian Tax system is haphazard because of the multiplicity of 

both the direct and indirect taxes. This had led to tax avoidance and tax evasion.  

7. Heavy Incidence:  According to a study conducted by the Indian chamber of Commerce, Calcutta, 

it learned that taxation incidence is more on the individuals and corporate. The study shows that 

0.5% of the population bears the personal tax and 0.2% pays the 80% of the total tax.1  

 

TAX STRUCTURE IN DIFFERENT COUNTRIES 

India: In a developing country like India, the taxation policies must should maximize its economic 

efficiency and minimize its impediments. The Indian Tax Structure is explained through the figures 

drawn below. 

 

 

 

 

 

 

 

 

 

                                                           
1Charvi Gulati, 'Essay on India Tax Structure' (Micro Economics Notes, no 
date) <http://www.microeconomicsnotes.com/essay/essay-on-indian-tax-structure/1112> accessed 9 April 2019 
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The Above Figure represents the different taxes collected respectively by the Central, State and Local 

Government. Apart from this, the local authorities have certain power. Certain taxes have been 

subsumed with the implementation of GST. China: China has a good structured tax system after 

reforms. China has so far been a communist country and it completely depends on the taxes collected 

from its citizens. The taxes collected in China shows an impact on the economic and social conditions 

there. There are 26 types of taxes in china and they are divided into 8 categories, Resource tax, 

Agricultural tax, Behavioral Tax and Custom duties etc.  The individual income tax in china is pretty 

complicated and tax is imposed based on your income, your duration of time in china. China is the only 

country in the world that imposes tax based on worldwide income. 2  USA: Taxes in the US are 

collected by both the local and the state government. The more there is an increase in income they shall 

be subjected to higher tax rates. A regressive tax system is when the income paid in taxes decreases 

when the person’s income increases.  Whereas, a proportionate tax system is everybody pays the same 

amount of tax regardless of their income. There is federal income tax as well which was ratified through 

the 16th amendment in 1913. It levied taxes on all sources of income like wages, salary self-employment 

income, dividends and interest received. The taxes are incurred on the individual’s income. The 

dependency relies more on the direct tax than the indirect tax. 3 Mexico: The United Mexican States is 

also called as Mexico.  In Mexico taxes like corporate taxes, alternative minimum taxes and income tax 

is imposed on its citizens.  The income tax in Mexico is a progressive tax i.e. from 1.92% to 30%, the 

corporate tax is 30% and the alternative minimum tax is 17.5%. The regular income is charged which 

included capital gain in it. 4UK: United Kingdom has high administrative efficiency and their taxing 

system is pretty simple. In the United Kingdom, tax is levied at 2 levels i.e. one at the central level and 

the other is by the local government. In UK all the citizens have to pay the same tax irrespective of 

their residency status. However, it has been mentioned as to what sources of income shall be taxable. 

UK residents are taxed based on his/her worldwide income inclusive of allowances in order to prevent 

double taxation from certain countries. With respect to non- UK citizens, they shall be taxable only for 

the income earned from within UK.  Income taxes like VAT, fuel duty, corporate tax and income tax is 

levied by the Central government. Taxes like street parking charges and council tax is collected by the 

local government.  In addition to all these taxes collected, the local government shall receive grants 

from the Central Government.5  

                                                           
2Inter nations , 'Taxation in China' (Inter Nations- Connecting Global Minds, no date) <https://www.internations.org/china-
expats/guide/29458-social-security-taxation/taxation-in-china-17872> accessed 7 March 2019 
3Brian roach , 'Taxes in the United States: History, Fairness, and Current Political Issues' [2010] Nil(Nil) Global 
Development And Environment Institute Tufts University 
4Deloitte, 'Taxation and Investment in Mexico- Reach, Relevance and Reliability ' (Mexico Taxation and Investment 
2016, 2016)<https://www2.deloitte.com/content/dam/Deloitte/cn/Documents/international-business-support/deloitte-
cn-ibs-mexico-tax-invest-en-2016.pdf> accessed 8 March 2019 
5Expatica- taxation, 'A complete guide to the UK tax system' (Expatica, 28 Jan 
2019) <https://www.expatica.com/uk/finance/taxes/a-complete-guide-to-the-uk-tax-system-758254/> accessed 8 March 
2019 
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NEW REFORMS IN INDIAN TAX STRUCTURE 

There are major changes that have been brought in by the Indian government in recent times. Recently, 

the government in its budget 2019 has made amendments with respect to taxation on income which 

has been explained in the table below,  

Income tax law previously i.e. current I-T slab 

Income Tax Slab  Income Tax Rate in % 

Income up to 2,50,000 NIL 

Income between 2,50,000- 

5,00,000 

5% 

Income between 5,00,000-

10,00,000 

20% 

Income above 10,00,000 30% 

 

Income Tax Law proposal by current government 

Income Tax Slab  Income Tax rate in % 

Income up to 5,00,000 NIL 

Income up to 10,00,000 10% 

Income up to 20,00,000 20% 

Income above 20,00,000 25% 

 

IMPLEMENTATION OF GST 

The Constitution Amendment Bill for Goods and Service act has been approved by the President of 

India on 3rd Aug, 2016 and in the Lok Sabha 8th Aug, 2016. There has been plethora of amendments 

ever since the statutory body under the Central Board of Revenue Act 1924 had been constituted. The 

objectives of tax are as follows, to reconstruct the income tax department in order to increase the 

efficiency and productivity, to simplify the tax laws and to widen the tax base. Goods and Service act 

was first introduced in the budget 2006-07. Article 246A of the Indian Constitution says that, the 

parliament as well as the state legislature has the power to make laws with respect to goods and services 

tax imposed by both the Union and the State. 

 

The salient features of GST are as follows,  

1. A council named the GST council has been constituted and it would recommend the Union 

and the States on taxes and different taxes levied by the centre, state and the local bodies.  

2. IGST shall levy tax and that shall be collected by the centre on inter-state supply of the goods 

and services.  
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3. All the laws, collection mechanism and procedures shall be strictly implemented and would be 

harmonized to the extent possible.  

4. GST is mostly known as a “destination based consumption tax” and this would be applicable 

for the supply of goods and services.  

5. GST shall not be applicable for the goods like alcohol, liquor and five other petroleum 

products i.e. high speed diesel, natural gas, aviation turbine, motor spirit and crude.  

6. GST shall be levied on goods like tobacco and their products. Apart from GST the centre has 

the power to levy central excise duty on such products.  

7. A tax payer whose aggregate turnover is 20 lakh per year shall be subjected to exemption. For 

states like Sikkim and other north eastern states if the turnover is 10 lakh per annum, then they 

shall be subjected to tax exemption.  

8. Every tax payer shall take the input tax credit of the taxes paid and can utilize the same for the 

payment of the output tax.  

9. The inter-state supply of goods and services would be subjected to IGST in addition to the 

applicable custom duties.  

10. The registered persons shall assess by him the tax payable and furnish a tax return for each tax 

period.  

11. GST has provided the small dealers with the composition scheme. 

12. All the registered users shall be given a PAN based TIN number which shall be applicable to 

both the SGST AND CGST. 

13. The tax payer can pay the tax through various modes of payment i.e. through debit card and 

net banking etc.6 

 

 

 

 

 

GST AND ITS ECONOMIC IMPLICATIONS 

With the implementation of GST it would be easier to collect taxes and identify the defaulters. It would 

lead to decrease in corruption and increase in revenue to the government. Burden of tax between the 

goods and services industries. There will be an increase in the manufacturing sectors and reducing the 

cost would result in increase of the exports. Single tax system would make the compliance and 

monitoring tax easily. This would certainly reduce tax evasion and it would result in better investments 

                                                           
6Raju choudhary, 'Features of GST, Salient Features of GST, Main Features of GST' (GST INDIA Help, April 6, 
2017)<https://www.gstindiahelp.com/salient-features-gst/> accessed 28 March 2019. 
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in the manufacturing sector. We can have a track on the movement of goods once the user registers 

which would lead to reduce the transaction cost of the business. 7 

 

Positive Impact of GST: 

1. Increases tax revenue:  The tax compliance will tend to increase and it will widen the tax base. 

As per the FRBM report (Fiscal Responsibility and Budget Management) the GDP ratio is 

expected to increase by 2% i.e. the state and central government would have a revenue of rupees 

70,000 to 80,000 crores.  

2. Reduces Tax Evasion: GST will have a check on all your transfers and transaction so it is 

impossible for people to evade tax. Also, e-commerce firms are not allowed to evade tax by 

operating their business from a place where the tax rate is comparatively less.  

3. Shows positive effect on BOP (Balance of Payment) and exports: When compared to the 

present scenario the exporter will get full tax credit which would enable him to quote a good 

price for their products and services.  

4. Removes the inequalities in the markets: After the implementation of GST, there’s imposition of 

same market rate everywhere which would lead to the removal of inequalities in the market.   

a. Simple tax structure and reduces compliance: Implementation of GST will remove all 

other multiple taxes from the picture and there would be only one taxing system.  

5. Sustainable growth in the Economy: GST eliminates all forms of tax distortions which would 

ultimately lead to sustainable growth of the economy. Simpler taxing system would attract more 

production investment for growth.  

6. Increases the standard of living: According to a study conducted by the NCAER (National 

Council for Applied Economics and Research) says that if GST will be effectively implemented 

then that could lift up the GDP growth from 0.9% - 1.7%. If the pricing level reduces in the 

economy then the consumption level increase and so will there be a growth in GDP. 

7. Reduces the Production cost: Full input tax credit would have a favourable impact on the prices 

and it would reduce the production cost from 15%-20%. 

8. Eliminates cascading effect and barrier free tax structure: The cascading effect on the production 

of goods and services shall be eliminated by GST. It also reduces the supply chain cost. 

9. Will lead to optimization and comparative cost advantage:  GST will eliminate the inter-state tax 

which would lead to optimization of physical facilities. The industry will be benefited by cost 

advantage if the manufacturing is done at full capacity. 

 

 

                                                           
7Dr Geetanjali Sharma and Miriam George, 'GST-A Game Changer in Indian Tax Structure' [2017] 19(4) IOSR Journal of 
Business and Management (IOSR-JBM) 61. 
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Negative Impact of GST: 

1. Transfer of pricing issues: Basically, all the transactions are taxed. This would increase the price 

of transfer from one department to another. 

2. Affects the price level of essential goods and services: After the implementation of GST, the 

prices shall tend to increase. 

3. Negative effect of Working capital: All the firms are supposed to make payment of tax for 

every transfer which will shoot up the working capital. 

4. Affects real estate: GST would increase the cost of new homes by 8% and reduce the demand 

to about 12%.8 

 

Benefits of GST:  

1. To the Government: 

a) Simple taxing system. 

b) Makes use of efficient resources. 

c) Broadens the tax base. 

d) Easier compliance and collection of revenue is easier. 

2. To the Consumer: 

a) People tend to purchase more goods due to the reduction in prices. 

b) Savings increases due to the decrease in costs. 

c) Elimination of cascading effects of taxes results in reduction in cost of goods and services. 

d) Increase in real income. 

3. To Trade: 

a) Fewer tax rates and many exemptions. 

b) There shall be development in Common Economic Market or Common National Market. 

c) There is reduction in collection of multiple taxes. 

d) Competitiveness increases for the domestic markets. 

e) Neutralization of taxes especially for exports. 

f) Mitigation of double taxing. 

4. Will remove the custom duties imposed on the exports 

5. Since there is transparency, the customers will know the amount of tax they are paying. 

6. Revenue for the government increases due to increase in the tax base. 

7. This encourages the producers to purchase more raw materials from different registered 

dealers and shall get everybody under the purview of taxation. 9 

                                                           
8Madhu bala, 'GST in India and its Impact on Indian Economy' (Research Gate, February 2nd, 2018) 
<https://www.researchgate.net/publication/324573464_GST_in_India_and_its_Impact_on_Indian_Economy> accessed 
29 March 2019. 
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GST COUNCIL  

Article 279(1) of the Indian Constitution states that a GST council shall be instituted by the President 

within 60 days of the commencement of Article 279A. GST shall be governed by the GST council. 

They shall govern all the principles related to the threshold limits, special rates for certain states, place 

of supply, rates of goods and services and imposing rates when any natural disaster or calamity occurs.  

The council consists of the following members,  

1. The Union Finance Minister, currently Arun Jaitley will be the chairperson. 

2. The Union Minister of the State who shall be in charge of the Revenue of Finance. 

3. Other such ministers appointed by each State Government or the Minister in charge of 

Finance or taxation. 10 

 

MAJOR REFORMS WHICH SHALL COME INTO EFFECT FROM 1ST APRIL, 2018: 

1. The Tax rebate previously was 5,000 rupees which has now been decreased to 2,500 rupees per 

year for all the tax payers whose income is up to 3,50,000 ( earlier 5,00,000). 

2. Payment of rent by any individual or HUF of rupees 50,000 shall not be subjected to tax audit 

requirement- deduction of TDS @ 5%. 

3. Deductions under section 80HH has to be from gross profits and gains before computing the 

income specified in sections 30 to 43D of the Act. 

4. Exemption of tax on interest for senior citizens from 10,000- 50,000 which have been newly 

inserted under section 80 TTB. 

5. No person shall receive more than 2, 00,000 in cash- Section 269ST. 

6. Every company whose turnover increases or is 250 crores shall pay 25% corporate tax. 

7. Payment of expenses by cash has been reduced from 20,000 to 10,000. 

8. IT-returns shall be filed on time and any filing of IT return will result in payment of a fine 

which is Rs- 5,000.  

9. For all those individuals whose income is up to 5, 00,000 or 5, 00,000 shall file a single paged 

tax return form.  

10. Aadhar number should be disclosed while filing IT returns.11  

 

 

                                                                                                                                                                                                 
9Sherline ti, ' INDIAN TAX STRUCTURE AND RELEVANCE OF GST (GOODS AND SERVICE TAX)' [no 
date] 5(6) International Journal of Commerce, Business and Management (IJCBM) 119 
10No author, 'Goods and Services Tax Council Meeting – GST' (Clear tax, Mar 19, 2019) <https://cleartax.in/s/gst-
council> accessed 31 March 2019 
11Karan Khatri, '13 changes in Income Tax applicable from 1st April, 2018' (Tax Guru, 3 April 
2018) <https://taxguru.in/income-tax/13-major-changes-in-income-tax-applicable-from-1st-april-2018.html> accessed 31 
March 2019 
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HIGHLIGHTS OF INTERIM BUDGET 2019-20 

DIRECT TAX PROPOSALS 

1. There shall be a decrease in Standard deduction i.e. from 50,000- 40,000. 

2. Income up to 5, 00,000 shall be exempted from paying tax. 

3. TDS shall be raised from 10,000 to 40,000 on post office deposits/ Bank. 

4. More than 23,000 crores tax relief to all the middle class taxpayers.  

5. Existing rates of income shall continue. 

6. Tax exemption on notional rent on a second self -occupied house. 

7. Housing and real estate sector to boost- 

a) TDS deduction of tax to be increased from 1, 80,000 to 2, 40,000. 

b) Tax exemption on unsold inventories and notional rent has been exempted from one year 

to two years.  

c) For capital gains up to two crores, it has increased investment in one residential house to 

two residential houses.  

d) Tax benefits can be claimed for affordable house benefits till 31st March 2020, under 

section 80-IBA of the Income Tax Act.  

 

INCOME TAX: 

1. 80% growth in tax base- i.e. from 3.79 crores to 6.85 crores in five years. 

2. The tax collection has been doubled in five years from 6.38 lakh Crore in 2013-14 to 12 lakh 

Crore this year. 

3. In the previous year 99.54% of the income tax returns accepted as were filed. 

4. Technology based intensive project was got approval from the government. In 2 years the return 

shall be processed in 24 hours and refund is to be issued simultaneously. 

5. Benefits that were given to the middle before are as follows, 

a) Interest shall be deducted for a self- occupied house has been raised from 1.5 lakh to 2 

lakh. 

b) The limit of basic exemption has been increased from 2 lakh to 2.5 lakh. 

c) The tax rate has been reduced for those who fall under the income slab of 2.5 lakh- 5 lakh 

from 10% to 5%. 

d) Deductions for savings under section 80C of the income tax increased from 1 lakh to 1.5 

lakh. 

e) Standard deduction of Rs. 40,000 has been introduced for the salary class. 

6. Special Incentives for the start-ups and small scale business: 

a) The tax rate for about 99% has been reduced to 25%. 
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b) The compliance process has become simpler. 

c) Profit rate has been reduced from 8%- 6% with the aim of promoting less cash economy. 

d)  Presumption taxation of business the threshold has been raised from 1 Crore to 2 Crore. 

e) The benefit has for the first time been increased to small professional business fixing the 

threshold limit to 50 lakh. 

GST 

1. Inter-state movement of goods has been made easier, hassle free and efficient. 

2. It made India turn into one common market.  

3. Implementation of GST led to higher collection, increase in tax base and ease of trade. 

4. Reduction of tax rates  which is of daily use is now in the 0%- 5% slab. 

5. Exemption for the small scale doubled from 20 lakh to 40 lakh. 

6. Small scale traders can opt for the composition scheme under the GST whose turnover is up 

to 50 lakh. 

7. Small scale that has a turnover of 1.5 Crore pay only 1 % flat rate and file annual return. 

8. 90% of the GST payers who run businesses are allowed to file quarterly return. 

9. The average monthly tax collection this year per month is 97,100 Crore and in the first year it 

was 89,700 per month.12 

 

HIGHLIGHTS OF THE UNION BUDGET  

1. Television channels shall be launched in order to promote new start- up’s and help in 

matchmaking funds.  

2. 1 Crore Rupees worth loans to be proposed to MSME’s. 

3. The pension benefit under the PM Karam Yogi Maan Dhan Scheme will be extended to 3 

Crore retailers which requires only Bank and Aadhar Card number. 

4. The Excise duty of fuel is likely to be hiked by 1 rupee.  

5. 20 Rupee coin is to be introduced. 

6. Aadhar card is sufficient to file I-T returns.  

7. 5 lakh rupees amount limit has been announced for the tax payers and those citizens earning 2 

– 5 crores and above 5 crores there will be an increase in the tax rate by 3% and 7% 

respectively.  

8. The GST on the electric vehicles are likely to be decreased by 5% and any loan taken to buy 

electric vehicles then 1.5 lakh income tax deduction on interest on loan taken to purchase 

electronic vehicle.  

                                                           
12Press information bureau, 'Highlights Of Interim Budget 2019-20 ' (Ministry of Finance, no 
date) <http://pib.nic.in/newsite/PrintRelease.aspx?relid=187934> accessed 2 April 2019. 
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9. 1.5 lakh deduction on loan for those citizens buying an affordable house.  

10. Aadhar Cards shall be provided to the NRI citizens holding Indian Passports once they arrive 

in India. 

11. Any funds raised by start-ups shall not require scrutiny by the Income Tax Department.  

12. 50 Lakh crores has been proposed for the infrastructure of the Railways.  

13. 70 Lakh crores has been proposed for the recapitalization of the public sector banks. 

14. By 2022, every rural family shall be provided with the facility of electricity and clean cooking 

facility.  

15. To make India’s education the best in the world and focus on bringing in International 

students. 

16. The disinvestment target is 1.05 lakh Crore.  

17. Global Investors happen to meet in India. 13  

CONCLUSION 

Due to multiplicity of taxes in India, the tax imposed by the government has resulted in difficulties to 

the person paying tax. India usually relies a lot on the indirect taxes due to which problems like 

inequality and economical problems arose. It is the prime duty of the income tax department to up with 

programs like tax awareness so that it makes it easier for an individual to understand the various tax 

structures effectively. There’s a call for the income tax department to simplify the tax system and 

consolidate the tax laws in the country. With the introduction of GST several taxes like service tax etc 

have been abolished and it also decreases tax evasion. The tax payers cannot afford to escape paying tax 

because ever since the introduction of GST, everything has been subjected to online payment.  

 

                                                           
13 The Hindu, Highlights of Union Budget 2019, July 5th 2019, Retrieved from 
https://www.thehindu.com/business/budget/highlights-of-union-budget-2019-20/article28291942.ece 

175



INTERNATIONAL JOURNAL OF LAW & JURISPRUDENCE                                                          I.S.S.N. | 2395-6402* 

 

“JACQUES DERRIDA AND DECONSTRUCTION”  

TAANVIA 
 

INTRODUCTION 

Jacques Derrida‟ s philosophy is complex literary critical one , which is concerned with dominating 

biases in language , and it was heavily influenced by Marx and Saussere , Derrida wished to end the 

battle of inequality through this deconstruction. His need for deconstruction arisednin such a case that 

all the concepts which are in binary relations are opposed to each other . Language plays a im- portant 

role in giving privileges one above the other , like male and female , good or evil etc, Ac- cording to 

him this shows a great inequality in western thinking and the second reason for the emergence of 

deconstruction is a meaning of a particular word cannot be understand unless and un- till the word 

which in relation to that word is not that word. Derrida suggested that to overcome in- equality the 

texts and various language should be constructed 

POST MODERNISM IN JURISPRUDENCE 

The most common term which we are used to is the term modernism , which shows that societies 

shows development in various aspects , it may be renovation in various national and international 

fields. The basic meaning is that to separate modern structure from conventional structure. It may also 

comprise of the thought or information system which is completely based on modern cultural , 

economically, etc Modernity is a situation which also includes rationalism and it defended by many 

philosophers such as Marx and Weber.It also refers development in individual aspect. The 

reinterpretation of the modern age , which can be of both positive and negative aspect is been 

discussed under the term “ post modernism” involving both liberating and innovating aspects. It is the 

stage just after the modernism stage. Jean Francois Lyotard1 in his book first coined the term “Post 

Modern” in his book “ The post modern conditions.” He elaborated his view in such a way that it 

changes have been reflected in various level of science and technology especially in matters relating to 

computers and mainly emphasis is given to language in cultural studies. Different philosophers have 

given the idea of postmodernism in different ways, some are of the view that it is characterised by a 

mixed feeling of all the hopes and social structures , a mood of nostalgia etc. But according to 

Eugleton,2 postmodern is a feeling of failure and deep confusion where next to go, ei- ther personally, 

or in terms of striving to create social aiming a just society. In the beginning the concept of modernism 

                                                           
1
 Jean-François Lyotard (10 August 1924 – 21 April 1998) was a French philosopher, sociologist, and literary theorist. 

He is well known for his articulation of postmodernism after the late 1970s and the analysis of the impact of post- 

modernity on the human condition. He was co-founder of the International College of Philosophy with Jacques Derrida, 

François Châtelet, and Gilles Deleuze. 
2
 A leading theorist in Marxist critism in England. 
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was limited only to the idea of architecture but slowly it started influencing philosophy , social theory, 

ethics etc. In the late 1960s postmodernist jurisprudent started develop- ing. Post modernism is a attack 

on modernist claim about the existence of truth and value.Fukuyama said that history came to an end , 

since the world has converted to capitalist and liberal democracy prevails everywhere. Post modernist 

however rejected this and characterised the modernity as an iron cage of bureaucratisation , 

centralisation etc. Postmodernism as a movement whose central theme is the critique of objective 

rationality and identity, and a working out of the implications of this critique for central questions in 

philosophy, literature and culture.3 

IMPORTANT THINKERS IN POSTMODERNISM 

 There are many scholars who propagates the post modern theories in different ways, names can 

be mentioned here are French Philosophers Jacques Derrida and Michael Foucalt and 

psychoanalyst Jacques lacan. Language is having inadequacy as a mode of communication. Derrida 

, so originated the method of deconstruction, its a system of analysis , which assumes that a text 

has no single or fixed meaning. Due to the inadequacy of language the interpretation of various 

text is limited to the area where the author and the reader lives. When the concept of 

deconstruction is applied in law and jurisprudence text there arise many conflicting forces which 

highlight that some of the points are even beyond the intention of its author. Foucalt criticise the ideals of 

enlightenment such as reason and truth. He disclosed that that the concepts of reason , punishment etc, 

which seem natural today are originated from historical phe- nomena. This ideas may look as human and 

liberal ones but in reality its coercive and destructive The main point of post modern theory is the rejection 

of the structurally and logical picture of soci- ety and the law, which is perfectly mentioned in Hart‟s theory 

of law and kelson theory of norms, where there was a concept of grand norm. Under the influence of the 

writings of Derrida and Foucault , they emphasises on the “shifting rela- tionships between self and other”. 

The „other” appears to be the individual which are outside the law who is disadvantaged of it. And 

on the other hand is the advantaged group like the lawyers , judges or politicians. Post modernism 

definitely helps the disadvantage groups like women, black and tribal within the law. But the extent 

to how much help will be done is not mentioned in the post modernist writings 

DERRIDA AND DECONSTRUCTION 

The term Deconstruction can be used in a broader sense if used in a popular meaning, but in techni- 

cal sense its scope is narrower. Derrida has developed many techniques which are connected to 

philosophical claims about language and learning which is in terms refer to the narrower sense. But due 

to popularity the word “ deconstruct” is used as synonym for crticising or demonstrating a par- ticular 

subject. The term was first coined in United States , through criticism of various literary text , and 

                                                           
3
 Dr. Sweetman, post modernism, Derrida and Différence: A critique,Vol.XXXIX, No.1, (March 1999),International 

Philosophical Quarterly, pp 5-18 
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sought new strategies for interpreting literary texts. It came confused with various trends and argues 

that a text meaning is generated only in the way the reader encounter it. But on the other hand it was 

argued that it was a response to structuralism, which refers a individual mindset about a particular thing 

is shaped by linguistic structures. Derrida , described deconstruction as something which have no 

particular method , not a technique and not an act, because in a deconstructive reading there is a 

presence of deconstruction in the text itself, this process does not come from either the reader or critic 

side , but from the text itself . The concept of deconstruction was first outlined by Derrida in Of 

Grammatology , where he explored the relationship between language and the construction of 

meaning, how it has effect over each other. There are three main features which emerged from 

Derrida‟s work which makes deconstruction possible- First there should be a centre , Secondly there 

reduction of meaning to set definitions that it should not be outside the text, and thirdly how the 

reduction of meaning within the same concept itself face opposition. This concept was arose initially in 

context of law only but now it is equally applicable to the study of law. Derrida was of the opinion that 

deconstruction will be problematisation of the foundation of law, morality, politics. He even felt that 

this deconstructive style should culminate in the constituting a problem in law and justice. Traditionally 

speech was primary and writing was secondary. Derrida pointed out that what con- cerns us the ttys 

that writing is permanent and speech is transient. The permanence of writing en- ables us to analyze. 

We can visit a written text million times . And even for analytical purpose writ- ten text are very 

important. Deconstruction says that when we make sense of concepts of binary divisions day to night , 

life and death, life and death , black and white , in doing it we have an automatic tendency that one half 

is more basic and the other one derives meaning from the basic one. So in the binary of life and death 

is the experience of not living. We assume that death is drawing meaning from life and life having its 

own meaning in this binary opposition. Derrida‟s critical approach to deconstruction shows that 

dualism are never equivalent and are Hierarchically ranked . One pole is prevailed at the expense of the 

other. In case of writing and speech we have given the positive qualities to speech and negatives to 

writing. According to Hottois, “ Deconstruction refers to all of the techniques and strategies used by Derri- da in 

order to destabilize, crack open and displace texts that are explicitly or invisibly idealistic” Deconstruct is not to 

destroy , and deconstruction is achieved in two steps: A reversal and A neutral- isation phase. 

Deconstruction is applied to texts of western culture and the words which are undecidable then, and 

unclassifiable causing two previously opposed poles to became merged. Derrida started his criticism in 

such a manner that the modern western philosophers is logocentricism , where logos refers to the basic 

design from which the basis of knowledge takes its birth. It is the root of how we come to access 

knowledge . It is the logic that validates our success to ultimately reliable knowledge. It is the ultimate 

centre of things and logocentricism is an approach in philosophy which shows that everything can be 

grouped together without any contradiction. All knowledge can be traced back to one centre and all 

knowledge can be grouped together without any contradiction, by arguing that there is no such thing 
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like centre or universe. Deconstructionists looks for such type of elements in the in literature which 

contradicts each other . There are two instances which was given that words cannot express meaning 

and every utterance contains a lie in it by omitting all other possible utterance. 

THEORY OF DIFFÉRANCE 

This term was originated at the seminar in 1968 given by Derrida at the Société française de philosophie . 

The term automatically defines Derrida ‟s philosophical thinking. The term means difference and 

deferral of meaning. Its a central concept in Derrida‟s deconstruction and it is a critical outlook and 

concerned with the relationship between text and meaning. This concept is the attribute of language , 

by which meaning is generated of the word which is different from the other word, and at the same 

time its meaning is inevitably and infinitely deferred or postponed. It under- mines the unity and 

coherence of a text when a destructive reading is performed. Difference has be- came a prominent 

concept in the development of all the major theories of the post 1960‟s period and it may include 

Derrida‟s concept of “ecriture” , Lacan‟s concept of „ inalienable spirit” etc. Derrida‟s second point of 

reasoning is that the meaning of a particular word cannot be understood unless that type of relation is 

taken which it is not. For eg - the meaning of dog cannot be under- stood unless we think of all the 

things which are not dogs like horse, cat etc. 

DECONSTRUCTION: LAW AND JUSTICE 

The method of deconstruction begins with toppling the inherent power structures found within the 

binary opposition. This can be maintained by equalising both the inferior and superior terms in the 

relations and then placing the superior as expression of the inferior ones. Like males is an expres- sion 

to female: good to bad etc. While explaining the concept of “ deconstruction” in relation with law and 

justice. First we should understand the underlying concept of deconstruction with reference to law and 

justice. Law and justice are two different concept but they work mutually together. Law is helping in 

making deci- sions in the present and even in future and all the decisions which are given are made 

within the ambit of justice. The main function of law is to give just decisions. Justice in itself is 

incalculable and it only appears through law and when decision is given. Deconstruction is something 

which re- lies on the existence of human values which is transcend from any culture. Subjects of justice 

are who experienced justice and injustice. The concept deconstruction is similar to justice because we 

can deconstruct the boundaries of who we consider a proper subject of justice. By taking human nature 

we have limit the subject of justice, but with the help of deconstruction, we will be able to question 

those limitations , by expanding more and more subjects. Such as like women , children etc should be 

treated with justice other than white man. Justice is not a settled concept , as it is completely based on 

human values and human values are prone to change through time and from culture to culture, ideas 

remain changing and so justice is not fixed. Since each and eery individuals are different in their ideas 

and thoughts , where it may felt by one that justice has been brought forth whereas it may be different 
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for the other in the way that justice is not served. Justice will have dif- ferent meaning through out time 

and culture. The concept of justice is just like the deconstruction which is an open ended term. It 

should be noted that Derrida insists that justice is that concept which is not going to wait. As the 

pursuit of justice is a powerful force , it is a responsibility which is owed to the future. So, it is like that 

justice influences our decisions but cannot itself be captured by a decision it may be legal or something 

else. Derrida summarises the relationship by saying that justice is undecontructible condition that 

makes deconstruction possible. The Justice which is being talked here is indeterminate and not a 

transcendent ideal. Deconstruction bridges the gap between law and justice by application of law in a 

just manner. Justice takes on the structure of a promise that absence and impossibility can be made 

present and possible, but in deconstruction it escapes the traditional presence / absence , because a 

promise can neither be present nor absent .And subse- quently justice will never be achieved , Justice is 

always deferred. 

CRTICISM OF DECONSTRUCTION  

A deconstruction cannot be said to deconstruct novels but only a particular part or reading of the. 

novel. It is not to deconstruct the novel by itself but to show that some part of that reading maybe 

deconstruction in itself only. Another popular criticism is that it relies heavily on the supposed dan- ger 

as alternate readings. For example - Adolf Hilter‟s Mein kampf to show that the author secretly implies 

the opposite which he declares openly, that hitter is the friend of jews. We could just imag- ine what 

would have been the consequences if the secretly implied truth is placed upon everyone.  

CONCLUSION 

There could have been a fashion of deconstruction between 1970s and 1980s but it is still not dead yet. 

Deconstruction does not aim to provide answers. It does not seek to prove an objective truth or to 

support any one particular claim to justice over another. For this reason deconstruction itself is 

indeterminate. The „happening‟ of deconstruction is not going to lead to a determinate outcome. It will 

not reveal the one true meaning of justice that can be embodied in law. Rather, deconstruction requires 

first and foremost the relentless pursuit of the impossible. What is „happening‟ is not the pursuit of an 

answer which marks the end of the inquiry, but rather the ongoing questioning that keeps our minds 

open to the idea that there may be alternative views and understandings of the meaning of justice. 

When seen in these terms, it is not a method but simply a way of reading, writ- ing, thinking and acting. 

Rather than seeking an endpoint or a solid conclusion, the means cannot be distinguished from the 

end. The ongoing process of questioning is the end in itself. It is about nego- tiating the impossible and 

the undecidable and, in so doing, remaining open to the possibility of jus- tice. 
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“USE OF ARTIFICIAL INTELLIGENCE IN INDIA: 
LEGAL CONCERNS AND ETHICAL 

DELIBERATIONS”  

VEDANT SHARMA 
 

THE NEED FOR AN ALGORITHM ACCOUNTABILITY BILL IN INDIA 

In the scope of the law, AI based facial-recognition software programs are being used by the law-

enforcement agencies. For e.g. FaceTagr, an AI- based Facial Recognition software has been used by 

the Chennai police to convict suspects of crimes such as chain-snatching1, Automated decision-making 

systems are also being used in judicial proceedings in the United States of America, this has led to the 

unfortunate occurrence of racial discrimination when  prison sentences are awarded. 2  Automated 

decision systems are also being used to determine the creditworthiness of individuals and financial 

entities by fintech groups all over the world, use of such systems in India could potentially lead to a 

transmogrification of insolvency and debt recovery proceedings in the country, which can cause a 

copernican shift in the procedure of National Company Law Tribunals as well as the Debt Recovery 

Tribunals of India, as AI systems could produce outputs and decisions that could very well be factored 

in by judges when adjudicating upon a matter. The mention of an Algorithm Accountability Bill in 

India was first made by MP Rajeev Chandrashekhar in the Rajya Sabha3, he alleged that social media 

companies were using algorithms to ‗suppress, deny, amplify, not amplify certain conversations.‘4 His 

main argument was that since social media sites such as Facebook and Twitter have become 

mainstream and are used by a large section of Indian citizens, the fundamental right of Indian citizens 

to freedom of speech, with reasonable restrictions, guaranteed under Article 19 (1) of the Indian 

Constitution was being curtailed. This is an example of an algorithmic bias, where social media posts 

containing certain keywords found in datasets are automatically boosted while some posts containing 

keywords that are perhaps not given much weight by the algorithm design or maybe even intentionally 

programmed to be suppressed for whatever reason are creating a biased platform where only filtered 

information is being disseminated, meanwhile the voices of many are finding no utterance. This is a 
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basic example of AI systems perpetuating bias. In fact, acts of discrimination carried out by human 

beings due to their own biases lead to discrimination by AI algorithms as there has been a formation of 

datasets used by algorithms which reflect the reality of things, and discrimination caused by human 

beings is real in every sense.  For e.g., An automated decision making system used to predict the 

likeliness of candidates for an office management job might prefer male candidates over female ones 

because it has accessed datasets that reflect that more men have been employed than women since 

1947, but there is no consideration of the antecedent causes for that data. The Union Ministry of 

Commerce and Industry set up an Artificial Intelligence Task Force in August 2017 to ―embed AI in 

our Economic, Political and Legal thought processes so that there is systemic capability to support the 

goal of India becoming one of the leaders of AI-rich economies.‖5 While the task force recommended 

the establishment of a nodal agency which was termed as the ―National Artificial Intelligence Mission‖ 

to co-ordinate AI-related activities in India, there was no mention of ethical and legal problems such as 

discrimination and suppression of freedom of speech caused by use of AI technology. The idea of 

harmful consequences arising out of use of automated data-driven decision systems was failed to be 

addressed. Meanwhile, the NITI Aayog‘s National Strategy for Artificial Intelligence which promotes 

the hashtag #AIFORALL produced a discussion paper released in June 2018 whose aim was to 

―leverage AI for economic growth, social development and inclusive growth, and finally as a ‗Garage‘ 

for emerging and developing economies.‖6 While this paper made some key policy recommendations 

relating to the use of AI across various sectors, it also recognized the concern of lack of fairness in AI 

systems, that bias is present in the datasets used by such systems and that they can lead to a greater 

parity between discriminated and preferred groups over time. One of the recommendations of the 

report was to ―identify the in-built biases and assess their impact, and in turn find ways to reduce the 

bias.‖7 This fairly reductionist approach to a complex problem fails to account for the socio-cultural 

dimension of discrimination caused by automated decision making systems, something that can only be 

addressed by the presence of a specific law. There is a need for anticipatory regulation with respect to 

the functioning of AI decision making systems in India, the best approach would be to have a statute 

law focused on making such algorithms accountable. For the advancement of cyber law jurisprudence, 

we must take note of similar cases in different countries and learn from their experiences to become 

wiser when dealing with new technology. The benefits of artificial intelligence are insuperable 

compared to earlier technologies and this justifies the status of AI as a part of the 4th Industrial 

Revolution Technologies, but the unregulated use of automated decision making systems in a country 

as diverse as India with massive parities concurrently existing in its socio-economic reality can lead to 

the intensification of the already existing inequalities among its citizens. Regulation of automated 
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decision making systems by making them accountable, transparent and fair through legal safeguards can 

ensure that discrimination due to biased datasets does not take place. 

AI SYSTEMS AND DISCRIMINATION 

To clarify this concept, One can imagine the hypothetical situation of an office manager making a 

decision on who to hire for the job of a secretary, the manager chooses not to hire females because he 

gives the reason that females have household duties to tend to and there is a possibility of them asking 

for a maternity leave, he therefore denies any woman applicant for the job. This act of discrimination 

on the grounds of gender is a clear violation of Article 15 of the Indian Constitution.8 Let us take 

another case where a company uses an AI software to assess the suitability of candidates for a particular 

job and the software in turn uses a screener algorithm ie. it simply takes the characteristics of an 

individual and reports back a prediction of that person‘s outcome, the nature of this prediction is then 

used to make decisions. Since machine learning leads to computer programs accessing data sets 

themselves and learn from them, the software can very well access a dataset which is skewed towards 

men rather than women and can come up with the output of only pooling male applicants for the job 

while keeping out females. This case is as much a violation of Article 15 by a machine as it was by a 

human being. What is more problematic is that since most of these algorithms are black-box 

algorithms, it is virtually impossible for those not privy to the functioning of such software programs to 

even know what sort of datasets are being used and what weight is being given to what information. 

Only the sponsoring company or group that has developed and/or used the prediction software would 

have knowledge of its core processes. This leads to a complex legal problem of firstly, detecting 

discrimination caused by AI systems and secondly, addressing the question of who is liable when a 

machine breaks the law. The argument that it is not the algorithm but the biased datasets themselves 

which cause data-driven automated decision systems to discriminate does not help in alleviating these 

problems in any way, since biased datasets are a representation of the reality of things due to 

discrimination caused by human beings. If a dataset proclaims that there are more unemployed women 

than men in a particular region then that is merely a fact. Similarly, if a dataset proclaims that men earn 

more than women on average, then that is a fact too. Although, such a dataset does not give space to 

the prediction software to keep account of the socio-economic conditions and oppression of women in 

the past that has led to men earning more than women - the causes behind this fact are a different 

                                                           
8
  INDIA CONST. art 15 , cl 1 & 2. : (1) The State shall not discriminate against any citizen on grounds only of 

religion, race, caste, sex, place of birth or any of them. 
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     (b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of State 

funds or dedicated to the use of the general public. 
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matter, but if an algorithm is trained to superficially look at datasets like these and without any other 

consideration, and then decides men to be more suitable for a particular job position than women 

based on the occurrence of a large number of employed men then that is an algorithmic problem. 

Indeed, algorithms can perpetuate these stereotypes, while they themselves might not be biased; they 

need to be made accountable. Legally, the detection of such algorithms itself is a challenge since the 

outcome of an AI system could be discriminatory on grounds of gender, age, race, caste, class, 

disability, national origin, ethnicity and place of birth. Thus, a violation of Article 15 of the Constitution 

can take place without even anyone knowing about it, except the programmers of machine itself. The 

perpetuation of socio-economic disparities can, on the other hand, be tackled through automated 

decision-making systems themselves as well. If a data-driven automated decision-making system that 

relies on machine learning is programmed in such a way that it is sensitive to biased datasets and its 

working is transparent to all then its outcome can be fine-tuned by human beings to avoid 

discrimination. Some academics have also argued that algorithms could even help eliminate 

discrimination altogether if they are made accountable, this has been termed as the ‗disparate benefit‘ of 

algorithms.9  

MAKING ALGORITHMS ACCOUNTABLE 

The notion of making algorithms accountable and ensuring that they do not discriminate between 

human beings follows from the need of having AI systems being compatible with existing laws 

that make discrimination illegal. Internationally, This idea was very articulated in the Draft Ethics 

Guidelines for Trustworthy AI published by the European Commission‘s High-Level Expert 

Group on Artificial Intelligence ( AI HLEG ) which defined ‗trustworthy AI‘ as having two 

components:  

―(1) its development, deployment and use should respect fundamental rights and applicable 

regulation, as well as core principles and values, ensuring an ‗ethical purpose‘, and (2) it should be 

technically robust and reliable. Indeed, even with good intentions or purpose, the lack of 

technological mastery can cause unintentional harm.‖10 

The group also listed ten ethical values that are characteristic of ―trustworthy AI‖ such as  

― 1. Accountability  

2. Data Governance  

3. Design for all 
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4. Governance of AI Autonomy (Human oversight)  

5. Non-Discrimination 

 6. Respect for (& Enhancement of) Human Autonomy  

7. Respect for Privacy  

8. Robustness  

9.Safety  

10.Transparency‖11 

The development of legal guidelines vary incredible from the development of ethical guidelines for 

AI even though such legal guidelines can and are derived from the ethical groundwork done on AI, 

our laws need to be more specific and engaging and cannot deal with abstracts. A legal framework 

must cover all cases related to the problems caused by AI.  A logical solution would be to pass 

laws in the spirit of the Direct Principles of State Policy that are aimed towards the welfare of 

citizens and to reduce socio-economic equalities between people, since this would lead to datasets 

becoming less skewed as the data being recorded would not represent such stark parities anymore. 

While this seems to be a good solution to counter discrimination caused by data-driven automated 

decision-making systems that use screener and trainer algorithms, it is not an expedient solution  

because firstly, such socio-economic inequalities between citizens have been present since India 

became independent and it does not seem to be so that economic and caste-based social 

inequalities would be completely obviated anytime soon to produce such ideal datasets, and 

secondly, the method used by automated decision-making systems ie. the algorithms themselves 

might still be discriminatory as they would give certain parts of the data more weightage than the 

other parts. 12   Transparency (Pt. 10) plays a great deal in ensuring that AI systems do not 

discriminate as black-box softwares should be opened up for public and government scrutiny, this 

is essential for the government to ensure that such AI softwares are not functioning in a manner 

that causes discrimination and for the public to be more knowledgeable about how exactly a 

certain decision-making system delivers its output, it can be rightly argued then that ensuring 

transparency will automatically lead to  proper governance of AI, prevention of discrimination, 

accountability and human oversight over machines that make decisions that affect the human 
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  Vidushi Marda, Artificial Intelligence Policy in India: A Framework for Engaging the Limits of Data-Driven 
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beings themselves. 13 A legal framework that ensures automated decision-making systems to be 

transparent thus allows the goals of the ethical guidelines relating to AI to be achieved.  

PROBLEMS THAT NEED TO BE ADDRESSED 

A panoply of challenges lie ahead while thinking of creating a regulatory legal framework on making 

algorithms accountable. A briefing by the European Parliament mentions defining AI itself to be a 

hurdle as there is no commonly agreed working definition for the same in any international space. The 

problem of there being no unanimous definition of AI could effectively stall any bill or convention to 

be ever made into a law as there can be definitional controversy due to the technical nature of the topic 

of the bill. The problem of not having a clear definition of the main topic of an act is the reason why 

numerous bills have been stalled in the past. For example, failure of finding a definition for terrorism 

that is accepted by the significant stakeholders of the international community has logically led to there 

being no comprehensive convention against terrorism.14 While finding legal definitions for terms such 

as terrorism that are accepted by all seems to be an uphill task mainly due to real-world socio-political 

complications, the same cannot be said for defining AI, as the problem of defining AI is not caused by 

socio-political constraints but technical ones. The main problem of defining AI is  due to lack of 

technical knowledge about what automated decision systems are capable of and how they function, as 

well as misinformation about their use. According to the European Parliament briefing, ―If no 

definitional scheme exists that can embrace all possible uses and applications of this technology, then 

the introduction of flexible instruments such as delegated acts, sunset clauses and experimental 

legislation may be necessary to address the pacing problem – adapting rules to changing technological 

circumstances and keeping pace with rapid technological developments. Retaining such flexibility is 

important to encouraging technological innovation in the field of AI, as well as to ensure that Union 

legislation is developed in a careful and inclusive manner.‖15 In the United States, a bill has been 

proposed to make algorithms accountable16, while the bill itself does not define the term ―AI‖ it does 

make an attempt to define the term ―automated decision systems‖ as ―a computational process, 

including one derived from machine learning, statistics, or other data processing or artificial intelligence 

techniques, that makes a decision or facilitates human decision-making, that impacts consumers.‖17 

From the perspective of regulation, this definition does cover some key areas, not only does this 

definition mention the technical aspects of AI such as Machine Learning, but it also leaves room open 

for covering future developments in AI by mentioning ― ….or other data processing or artificial 
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intelligence techniques, that makes a decision or facilitates human decision-making‖ The idea of 

mentioning the word ―other‖ seems to be done to cover the technical grey areas of AI that are not 

really explored through yet but can become mainstream in the future. This definition also makes shows 

consideration towards consumers, since the aim of this bill is to ―To direct the Federal Trade 

Commission to require entities that use, store, or share personal information to conduct automated 

decision system impact assessments and data protection impact assessments. ― 18The scope of the bill is 

therefore narrower in scope than what is ideally required from an AI framework in India as the main 

goal of such an AI framework would be to maximise the possible benefits of AI technologies while 

regulating the use of AI software programs so as to make them compatible with existing Indian laws. 

The NITI AAYOG discussion paper defined AI as ―a constellation of technologies that enable 

machines to act with higher levels of intelligence and emulate the human capabilities of sense, 

comprehend and act.‖ 19 This definition is more general in nature and can be viewed as being given for 

a layman‘s perspective and not for a draft bill. Indeed, such a definition would be picked apart in courts 

as the meaning of the words ‗intelligence‘ , ‗emulate‘, ‗sense‘ , ‗comprehension‘, and ‗action‘ will all be 

challenged to mean different things in different cases. This makes the definition vague and completely 

devoid of any objective and absolutist key technical terms. The Artificial Intelligence Task Force 

Report chaired under Professor V. Kamakoti defined Artificial Intelligence as ―the science and 

engineering of making intelligent machines, especially intelligent computer programs.‖20 The report also 

defined ―intelligence‖ as ―the computational part of the ability to achieve goals in the world.‖ 21 Both 

these definitions would not survive the onslaught of legal hair-splitting if they are used in a  prospective 

bare act as each component of the said definitions would need to be looked at through a jurisprudential 

microscope to assess the different senses in which they are used, and each interpretation will lead to a 

knee-jerk reaction in India as judgments establishing one sense of the component of the definition as 

accurate would automatically lead to the precedent of viewing the definition in another sense as 

inaccurate or not that accurate.  

CREATING TRANSPARENCY IN AI 

The need for creating transparency has already been explained in this essay, but the attempt to make AI 

softwares transparent requires a rudimentary technical understanding of how such algorithms work. 

Hastie, Tibshirani, & Friedman worked out a list of basic steps of how algorithms function, these are 

―Collecting a dataset Specifying a concrete outcome to be predicted in that data set. Deciding which 

candidate predictors to construct and make available to the algorithm to be considered for inclusion in 

the final statistical model. Building a procedure for finding the best predictor, which uses all the other 
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variables to predict the outcome of interest. The result is the screener: we give the screening algorithm 

a given set of job applicant characteristics, it gives back a prediction of the outcome for that 

applicant..Validating the procedure in a ‗hold out‘ set—a data set that was not used to train the 

algorithm on‖  22 23. Human beings would have a greater influence in the initial two steps, as the dataset 

itself is a representation of real-world happenings. For eg. statistical data regarding financial details of 

citizens from different regions of India gathered through the income tax reports would be a useful 

dataset for an algorithm made with the purpose of predicting the likability of certain financial policies 

to be introduced in different regions as such an algorithm could actually render statistical figures of 

levels of potential tax compliance. The National Data Sharing and Accessibility Policy (NDSAP) - 2012 

published by the Ministry of Science and Technology defined ―data‖ as a ―representation of 

information, numerical compilations and observations, documents, facts, maps, images, charts, tables 

and figures, concepts in digital and/or analog form.‖ 24 The NDSAP also defined datasets as a ‗named 

collection of logically related features including processed data or information.‘25 The preamble of the 

NDSAP also mentioned the principles of ―openness, flexibility, transparency, legal conformity, 

protection of Intellectual Property, Formal Responsibility, Professionalism, Standards, Interoperability, 

Quality, Security, Efficiency, Accountability, Sustainability and Privacy‖ 26  with regard to data. The 

principles of openness, transparency, protection of intellectual property and legal conformity are the 

crucial foundation for making datasets less problematic in nature, and therefore making algorithms 

based on using such datasets as less biased in nature as well. Here, human agency plays a great role. 

Discourses relating to cyber-law in India are largely focused on mainstream topics such as data 

protection and privacy. Data transparency is a crucial topic as well. Since the scope of this article is 

limited to AI-specific legal concerns, discussion related to the nature of datasets will conclude here, as 

anything beyond this point will be a study in a different topic of cyber law and ethics. 

 

AI AND LIABILITY 

The aforementioned briefing by the European Parliament also raised pertinent legal questions relating 

to liability, those were: ―The autonomous and unpredictable character of the operation of AI systems 

could lead to questions about causation, unforeseen circumstances, and fuzzy attribution of liabilities. 

Who will be held liable when an AI application causes physical or moral harm? Who will be held 

responsible if an AI system proposes a plan that proves damaging, the manufacturer or those actors 
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that end up implementing algorithms? However, is it possible for AI developers to uphold and protect 

the right to privacy and obtain clear, unambiguous and informed consent, especially given the 

placement of some of its applications in traditionally protected and private spheres? Can an algorithm 

be sued for malpractice?‖ 27  To tackle such complex legal issues in theory, a comprehensive legal 

framework must either Modify concepts of traditional liability to become flexible enough to be applied 

to AI-related cases Or Create a technical blueprint to configure algorithms in such a way that concepts 

of traditional liability can be plainly applied to them. The second approach seems to be more 

convenient yet less effective as framing legal guidelines that restrict how algorithmic models function 

by identifying certain base models which are to be only followed leads to a situation where innovation 

is stunted. As research and development of AI projects are still in their nascent stage, there is still lots 

to be learnt about machine learning and while having something similar to a regulatory sandbox28 for 

AI may seem desirable from the perspective of research, from a legal perspective it is just an expedient 

measure to gather more technical knowledge about AI, it is more important to discuss what sort of 

liabilities can be applied in relation to AI. Conceptually, under the ambit of the law of torts, product 

liability can be easily appropriated with respect to damages caused by the use of AI software. Since 

product liability itself is usually strict liability, the task of finding wrongful intent becomes irrelevant in 

this route of cyber-law jurisprudence. It is interesting to note that while seminal British cases like 

Donoghue v Stevenson29 have led to the precedent of tortuous liabilities possibly going hand in hand 

with contractual ones, the question of whose liability is it - the manufacturers, the contractors, the 

machine itself, the consumer of the product (ie. AI) - when a fault arises due to such a product 

becomes a contentious point of law. Another issue underlying the assessment of liability is whether the 

affected party is entitled to damages or not, and seeing the nature of black-box algorithms, whether 

such affected parties can ever present or prove whether there was a fault or not.  The limitation of 

fault-based tort liability is, as noted, finding the proof of the defendant owing the claimant a duty of 

care, a failure to ensure that duty, and the resultant damage caused by the same.30 While arguments can 

be made in favour of there being no liability or room for consumers to press charges because of the 

principle of volenti non fit injuria , yet seeing that AI software programs such as  automated decision 
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systems are constituted by machine learning technologies, there is nothing reasonably foreseeable for 

the consumer of such technologies, since machine learning programs become self-learning and go on 

their own to learn new patterns of behaviour and redesign its workings and could therefore possibly 

develop unintended effects. For such a technology, no harmful consequences of its actions can ever be 

seen as reasonably foreseeable. This is not a luddite narrative but a genuine concern, Renowned 

Physicist Stephen Hawking even remarked once that AI could spell the end of humanity.31 This may 

seem like a slippery slope argument but it is imperative to understand that the unreliable nature of 

algorithms are the cause of their incompatibility with traditional legal liability doctrines. Proving 

causation is a crucial yet difficult task, as it is difficult to trace defects in black-box algorithms as well as 

to find a line of action that leads us to human error. In principle, the harmful act itself can be seen as 

sufficient ground for the plaintiff to press charges. This is logically consonant with the principle of Res 

Ipsa Loquitur. ie. the thing speaks for itself. Common Law cases such as Byrne V Boadle32 in the 

United Kingdom have allowed for circumstantial evidence being enough grounds to prove that there 

could be a presumption of negligence. In India, a case involving two cyclists injuring a minor girl 

without any reasonable intention found both defendants to be negligent and therefore liable for 

damages33. The same logic can be applied to damages caused by automated decision systems. We can 

also see the nugget of the principle of Res Ipsa Loquitur being reaffirmed in the landmark case that 

gave Justice Bhagwati the opportunity to introduce the concept of ―absolute liability‖ in India.34 In pt.7 

(i). of the judgment MC Mehta v. Union of India and Ors. , Justice Bhagwati noted that : 

 

―An enterprise which is engaged in a hazardous  or inherently dangerous industry which poses a potential threat to  the  

health and safety of the persons  working  in the  factory and residing in the surrounding areas owes an  absolute  non-

delegable duty to the community to ensure that  if any  harm results to anyone, the enterprise must be held  to be  under  

an obligation to provide that  the  hazardous  or inherently  dangerous  activity must be conducted  with the highest 

standards  of safety and if any  harm results  on account  of such activity the enterprise must be  absolutely liable to 

compensate for such harm irrespective of the fact that  the enterprise had taken all reasonable care and that the  harm  

occurred  without any  negligence  on  its  part."35 

 

The principle of absolute liability is a jurisprudential godsend as it plays a salubrious role in figuring out 

who is liable for AI programs. Another notable case to consider is Greene et al v. Toyota Motor Corporation 
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et al36 in the United States of America where no fault could be found for a certain model of Toyota‘s 

cars defectively accelerating, the jury in the case awarded the plaintiffs $ 3 million in damages and their 

decision was based on the principle of res ipsa loquitur. The position of considering machines liable for 

their own actions is quixotic and illogical. Both for robots and automated decision systems , liability 

cannot rest with them for different reasons . Automated Decision systems are artificial in nature ie. 

Physically they are not tangible and nor can they be directly harm human beings as they are software 

programs. The outcome of their functioning and the decisions taken upon those outcomes are what 

seem to be the most foreseeable ways in which AI can harm humanity and break existing laws such as 

anti-discrimination laws. Coming to Criminal Liability, The hypothetical modernized offshoot case of 

the trolley problem is worth legal consideration -  a fully or semi-automated vehicle is programmed to  

drive its passenger on top of a hill, there are a two children playing in the middle of a narrow path and 

the car is racing in such a speed that even if it breaks to slow down, collision with the children and the 

possible harm to them caused by the collision is inevitable, the only solution is to swerve the car in a 

different direction, the only direction where the children will not be exposed to harm would be if the 

car drives off the hill. The AI system operating the car recognizes this, it has used its neural networks ( 

for AI programs that use deep learning) and given weight to the value of the passenger‘s life as it is the 

passenger whose needs the software has been created and purchased to subserve. The car speeds on 

and runs over the two children but also takes the consideration to alarm the authorities by itself that a 

collision took place and there are two injured children lying in the middle of the road, run over by the 

decision taken by the automated vehicle - children who are possibly dead. This seems like a story right 

out of a sci-fi horror film but research and literature on automated vehicles does exist and fully 

automated self-driven vehicles can become a reality with technological advancements.37 The Criminal 

Act (Acteus Reus) has taken place, the Mens Rea element is present as well, but who is  liable for the 

crime? Noted Professor Gabriel Hallevy came up with three models, these are  

● Perpetration by another‘ model 

● Direct Liability model 

Natural Probable Consequences model‖ 38  All three models are problematic in nature. In the first 

model, the ―another‖ could be might as well be anyone yet no one - the manufacturer who chose to 

create automated vehicles, the programmer who created the child-killing software, the passenger for 

whom the software committed such a crime, or even the children themselves who showed negligence 

by being present in the middle of the road as human beings can have common sense, but machines can 
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lack both common sense and empathy, let alone morality. This list of people probably being liable is 

presented in an increasing order of absurdity, the manufacturer might be liable if he did not follow 

certain safeguards to ensure such a situation  of a speeding automated vehicle does not take place, the 

programmer could have  been liable if he had inputted the case-scenario of no harm befalling the 

passenger irrespective of parties external to the car, but he can‘t really be liable if a machine uses deep 

learning and comes to that conclusion itself, the passenger in a fully-automated vehicle really has no say 

in what the car will do, seeing the suddenness of the situation, the passenger would not even be aware 

of what decision the automated vehicle might be considering to take, the children are just unfortunate 

souls and except isolated act of suicide, it is logically a farce for the victim to be criminal liable for the 

crime. Automated Vehicles cannot be directly liable as that would not make any logical sense, there is 

no sense in imprisoning, fining or sentencing software programs to death. While death would involve 

elimination of the software, the first two punishments are impossible. The natural probable 

consequences model seems to be a more suitable model in the real world as it basically deems that the 

programmer would be most liable since he should have pre-empted the case of the automated vehicle 

making such a decision as a natural consequence of its programming. This reasoning is also a bit 

problematic as things are not as simple as they are made out to be, to prove that the car would make 

the decision of running over children is a natural probable consequence of its programming would 

require tedious deliberation and evidence to back the claim.  

 

CONCLUSION 

Artificial Intelligence has the potential to transform the world, it is a technological pandora‘s box that 

has a wide-ranging scope and could possibly have a wide ranging presence. 20 years ago, no one could 

have imagined that the internet would revolutionise our lives and spark a flurry of legislation to regulate 

its use. 20 year later, AI could do the same. This article highlights the need for anticipatory regulation 

for governing AI, all the arguments for a legal framework for the same come from the position of 

favouring a balancing point where benefits from innovation and developments in AI can be enjoyed as 

the summum bonum but the potentially harmful effects are carefully prevented and curbed by the law. 

Data transparency and opening up black-box algorithms for public scrutiny are important steps that 

need to be taken, legal debates on the question of liabilities need to take place and a certification 

process for AI softwares must be developed in India to standardise AI programs. The rest of the world 

is already legislating upon such topics to embed AI into their society and India should not fall behind, it 

should take lessons from draft bills and task reports of other countries to ensure that no technological 

entity goes above the law. 
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