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In the scope of the law, AI based facial-recognition software programs are being used by the law- 

enforcement agencies. For e.g. FaceTagr, an AI- based Facial Recognition software has been used by 

the Chennai police to convict suspects of crimes such as chain-snatching1, Automated decision-making 

systems are also being used in judicial proceedings in the United States of America, this has led to the 

unfortunate occurrence of racial discrimination when prison sentences are awarded. 2 Automated 

decision systems are also being used to determine the creditworthiness of individuals and financial 

entities by fintech groups all over the world, use of such systems in India could potentially lead to a 

transmogrification of insolvency and debt recovery proceedings in the country, which can cause a 

copernican shift in the procedure of National Company Law Tribunals as well as the Debt Recovery 

Tribunals of India, as AI systems could produce outputs and decisions that could very well be factored 

in by judges when adjudicating upon a matter. The mention of an Algorithm Accountability Bill in 

India was first made by MP Rajeev Chandrashekhar in the Rajya Sabha3, he alleged that social media 

companies were using algorithms to ‗suppress, deny, amplify, not amplify certain conversations.‘4  His 

main argument was that since social media sites such as Facebook and Twitter have become 

mainstream and are used by a large section of Indian citizens, the fundamental right of Indian citizens 

to freedom of speech, with reasonable restrictions, guaranteed under Article 19 (1) of the Indian 

Constitution was being curtailed. This is an example of an algorithmic bias, where social media posts 

containing certain keywords found in datasets are automatically boosted while some posts containing 

keywords that are perhaps not given much weight by the algorithm design or maybe even intentionally 

programmed to be suppressed for whatever reason are creating a biased platform where only filtered 

information is being disseminated, meanwhile the voices of many are finding no utterance. This is a 

 

1 Jayanthi Panwar, Facetagr app: Chennai police’s bright spark helps nab elusive criminals, New Indian Exp, 4 July 

2018, 4:11 AM Available at : http://www.newindianexpress.com/cities/chennai/2018/jul/04/facetagr-app-chennai- 

polices-bright-spark-helps-nab-elusive-criminals-1837928.html 
2 Angwin, J., Larson, J., Mattu, S., Kirchner, L. 2016 Machine Bias. ProPublica. 

https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing 
3 Soumyarendra Barik, BJP MPs Rajeev Chandrasekhar and Amar Shankar Sable talk algorithm bias and privacy in 
Parliament, Medianama, 18 July 2019 , https://www.medianama.com/2019/07/223-bjp-mps-rajeev-chandrasekhar-and- 

amar-sable-talk-algorithm-bias-and-privacy-in-parliament/ 
4 Krishnanand Tripathi, Rajeev Chandrasekhar accuses social media platforms of bias, demands law to fix 

accountability, Financial Express, 17 July 2019 https://www.financialexpress.com/india-news/rajeev-chandrasekhar- 

accuses-social-media-platforms-of-bias-demands-law-to-fix-accountability/1647443/ 

http://www.newindianexpress.com/cities/chennai/2018/jul/04/facetagr-app-chennai-polices-bright-spark-helps-nab-elusive-criminals-1837928.html
http://www.newindianexpress.com/cities/chennai/2018/jul/04/facetagr-app-chennai-polices-bright-spark-helps-nab-elusive-criminals-1837928.html
https://www.propublica.org/article/machine-bias-risk-assessments-in-criminal-sentencing
https://www.medianama.com/2019/07/223-bjp-mps-rajeev-chandrasekhar-and-amar-sable-talk-algorithm-bias-and-privacy-in-parliament/
https://www.medianama.com/2019/07/223-bjp-mps-rajeev-chandrasekhar-and-amar-sable-talk-algorithm-bias-and-privacy-in-parliament/
https://www.financialexpress.com/india-news/rajeev-chandrasekhar-accuses-social-media-platforms-of-bias-demands-law-to-fix-accountability/1647443/
https://www.financialexpress.com/india-news/rajeev-chandrasekhar-accuses-social-media-platforms-of-bias-demands-law-to-fix-accountability/1647443/
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basic example of AI systems perpetuating bias. In fact, acts of discrimination carried out by human 

beings due to their own biases lead to discrimination by AI algorithms as there has been a formation of 

datasets used by algorithms which reflect the reality of things, and discrimination caused by human 

beings is real in every sense. For e.g., An automated decision making system used to predict the 

likeliness of candidates for an office management job might prefer male candidates over female ones 

because it has accessed datasets that reflect that more men have been employed than women since 

1947, but there is no consideration of the antecedent causes for that data. The Union Ministry of 

Commerce and Industry set up an Artificial Intelligence Task Force in August 2017 to ―embed AI in 

our Economic, Political and Legal thought processes so that there is systemic capability to support the 

goal of India becoming one of the leaders of AI-rich economies.‖ 5 While the task force recommended 

the establishment of a nodal agency which was termed as the ―National Artificial Intelligence Mission‖  

to co-ordinate AI-related activities in India, there was no mention of ethical and legal problems such as 

discrimination and suppression of freedom of speech caused by use of AI technology. The idea of 

harmful consequences arising out of use of automated data-driven decision systems was failed to be 

addressed. Meanwhile, the NITI Aayog‘s National Strategy for Artificial Intelligence which promotes 

the hashtag #AIFORALL produced a discussion paper released in June 2018 whose aim was to 

―leverage AI for economic growth, social development and inclusive growth, and finally as a ‗Garage‘ 

for emerging and developing economies.‖ 6 While this paper made some key policy recommendations 

relating to the use of AI across various sectors, it also recognized the concern of lack of fairness in AI 

systems, that bias is present in the datasets used by such systems and that they can lead to a greater 

parity between discriminated and preferred groups over time. One of the recommendations of the 

report was to ―identify the in-built biases and assess their impact, and in turn find ways to reduce the 

bias.‖ 7 This fairly reductionist approach to a complex problem fails to account for the socio-cultural 

dimension of discrimination caused by automated decision making systems, something that can only be 

addressed by the presence of a specific law. There is a need for anticipatory regulation with respect to 

the functioning of AI decision making systems in India, the best approach would be to have a statute 

law focused on making such algorithms accountable. For the advancement of cyber law jurisprudence, 

we must take note of similar cases in different countries and learn from their experiences to become 

wiser when dealing with new technology. The benefits of artificial intelligence are insuperable  

compared to earlier technologies and this justifies the status of AI as a part of the 4th Industrial 

Revolution Technologies, but the unregulated use of automated decision making systems in a country 

as diverse as India with massive parities concurrently existing in its socio-economic reality can lead to 

the  intensification  of  the  already  existing  inequalities  among  its  citizens.  Regulation  of automated 

 
5Artificial Intelligence Task Force Report, Under the title ‘Vision’ https://www.aitf.org.in/ 
6Arnab Kumar, Punit Shukla et al, National Strategy for Artificial Intelligence #AI4ALL, NITI AAYOG, June 2018, at 
7 Ibid at 85 

https://www.aitf.org.in/
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decision making systems by making them accountable, transparent and fair through legal safeguards can 

ensure that discrimination due to biased datasets does not take place. 

 

AI SYSTEMS AND DISCRIMINATION 
 

To clarify this concept, One can imagine the hypothetical situation of an office manager making a 

decision on who to hire for the job of a secretary, the manager chooses not to hire females because he 

gives the reason that females have household duties to tend to and there is a possibility of them asking 

for a maternity leave, he therefore denies any woman applicant for the job. This act of discrimination 

on the grounds of gender is a clear violation of Article 15 of the Indian Constitution.8 Let us take 

another case where a company uses an AI software to assess the suitability of candidates for a particular 

job and the software in turn uses a screener algorithm ie. it simply takes the characteristics of an 

individual and reports back a prediction of that person‘s outcome, the nature of this prediction is then 

used to make decisions. Since machine learning leads to computer programs accessing data sets 

themselves and learn from them, the software can very well access a dataset which is skewed towards 

men rather than women and can come up with the output of only pooling male applicants for the job 

while keeping out females. This case is as much a violation of Article 15 by a machine as it was by a 

human being. What is more problematic is that since most of these algorithms are black-box 

algorithms, it is virtually impossible for those not privy to the functioning of such software programs to 

even know what sort of datasets are being used and what weight is being given to what information. 

Only the sponsoring company or group that has developed and/or used the prediction software would 

have knowledge of its core processes. This leads to a complex legal problem of firstly, detecting 

discrimination caused by AI systems and secondly, addressing the question of who is liable when a 

machine breaks the law. The argument that it is not the algorithm but the biased datasets themselves 

which cause data-driven automated decision systems to discriminate does not help in alleviating these 

problems in any way, since biased datasets are a representation of the reality of things due to 

discrimination caused by human beings. If a dataset proclaims that there are more unemployed women 

than men in a particular region then that is merely a fact. Similarly, if a dataset proclaims that men earn 

more than women on average, then that is a fact too. Although, such a dataset does not give space to 

the prediction software to keep account of the socio-economic conditions and oppression of women in 

the past that has led to men earning more than women - the causes behind this fact are a different 

 

8 INDIA CONST. art 15 , cl 1 & 2. : (1) The State shall not discriminate against any citizen on grounds only of 

religion, race, caste, sex, place of birth or any of them. 

(2) No citizen shall, on grounds only of religion, race, caste, sex, place of birth or any of them, be subject to any 

disability, liability, restriction or condition with regard to— 

(a) access to shops, public restaurants, hotels and places of public entertainment; or 

(b) the use of wells, tanks, bathing ghats, roads and places of public resort maintained wholly or partly out of State 

funds or dedicated to the use of the general public. 
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matter, but if an algorithm is trained to superficially look at datasets like these and without any other 

consideration, and then decides men to be more suitable for a particular job position than women 

based on the occurrence of a large number of employed men then that is an algorithmic problem. 

Indeed, algorithms can perpetuate these stereotypes, while they themselves might not be biased; they 

need to be made accountable. Legally, the detection of such algorithms itself is a challenge since the 

outcome of an AI system could be discriminatory on grounds of gender, age, race, caste, class, 

disability, national origin, ethnicity and place of birth. Thus, a violation of Article 15 of the Constitution 

can take place without even anyone knowing about it, except the programmers of machine itself. The 

perpetuation of socio-economic disparities can, on the other hand, be tackled through automated 

decision-making systems themselves as well. If a data-driven automated decision-making system that 

relies on machine learning is programmed in such a way that it is sensitive to biased datasets and its 

working is transparent to all then its outcome can be fine-tuned by human beings to avoid 

discrimination. Some academics have also argued that algorithms could even help eliminate 

discrimination altogether if they are made accountable, this has been termed as the ‗disparate benefit‘ of 

algorithms.9 

 

MAKING ALGORITHMS ACCOUNTABLE 
 

The notion of making algorithms accountable and ensuring that they do not discriminate between 

human beings follows from the need of having AI systems being compatible with existing laws  

that make discrimination illegal. Internationally, This idea was very articulated in the Draft Ethics 

Guidelines for Trustworthy AI published by the European Commission‘s High-Level Expert 

Group  on  Artificial  Intelligence  (  AI  HLEG  )  which  defined  ‗trustworthy  AI‘  as  having  two 

components: 

―(1) its development, deployment and use should respect fundamental rights and applicable 

regulation, as well as core principles and values, ensuring an ‗ethical purpose‘, and (2) it should be 

technically robust and reliable. Indeed, even with good intentions or purpose, the lack of 

technological mastery can cause unintentional harm.‖ 10
 

The group also listed ten ethical values that are characteristic of ―trustworthy AI‖  such as 
 

― 1. Accountability 

2. Data Governance 

3. Design for all 
 

9 Jon Kleinber, Jens Ludwig et al, Discrimination in the Age of Algorithms, Journal of Legal analysis, Volume 10, 

2018, ladz001 https://doi.org/10.1093/jla/laz001 
10 European Commission’s High-Level Expert Group on Artificial Intelligence ( AI HLEG ) , Draft Ethics Guidelines 
for Trustworthy AI, 18 December 2018, at 1 under EXECUTIVE SUMMARY 
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4. Governance of AI Autonomy (Human oversight) 

5. Non-Discrimination 

6. Respect for (& Enhancement of) Human Autonomy 
 

7. Respect for Privacy 

8. Robustness 

9.Safety 

10. Transparency‖ 11
 

The development of legal guidelines vary incredible from the development of ethical guidelines for 

AI even though such legal guidelines can and are derived from the ethical groundwork done on AI, 

our laws need to be more specific and engaging and cannot deal with abstracts. A legal framework 

must cover all cases related to the problems caused by AI.  A logical solution would be to pass  

laws in the spirit of the Direct Principles of State Policy that are aimed towards the welfare of 

citizens and to reduce socio-economic equalities between people, since this would lead to datasets 

becoming less skewed as the data being recorded would not represent such stark parities anymore. 

While this seems to be a good solution to counter discrimination caused by data-driven automated 

decision-making systems that use screener and trainer algorithms, it is not an expedient solution 

because firstly, such socio-economic inequalities between citizens have been present since India 

became independent and it does not seem to be so that economic and caste-based social 

inequalities would be completely obviated anytime soon to produce such ideal datasets, and 

secondly, the method used by automated decision-making systems ie. the algorithms themselves 

might still be discriminatory as they would give certain parts of the data more weightage than the 

other parts. 12 Transparency (Pt. 10) plays a great deal in ensuring that AI systems do not 

discriminate as black-box softwares should be opened up for public and government scrutiny, this 

is essential for the government to ensure that such AI softwares are not functioning in a manner 

that causes discrimination and for the public to be more knowledgeable about how exactly a 

certain decision-making system delivers its output, it can be rightly argued then that ensuring 

transparency will automatically lead to proper governance of AI, prevention of discrimination, 

accountability and human oversight over machines that make decisions that affect the human 

 
 
 
 

11 Ibid at 14. 
12 Vidushi Marda, Artificial Intelligence Policy in India: A Framework for Engaging the Limits of Data-Driven 

Decision-Making, Philosophical Transactions A: Mathematical, Physical and Engineering Sciences (2018), 29 August 

2018 at 10 
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beings themselves. 13 A legal framework that ensures automated decision-making systems to be 

transparent thus allows the goals of the ethical guidelines relating to AI to be achieved. 
 

PROBLEMS THAT NEED TO BE ADDRESSED 
 

A panoply of challenges lie ahead while thinking of creating a regulatory legal framework on making 

algorithms accountable. A briefing by the European Parliament mentions defining AI itself to be a 

hurdle as there is no commonly agreed working definition for the same in any international space. The 

problem of there being no unanimous definition of AI could effectively stall any bill or convention to 

be ever made into a law as there can be definitional controversy due to the technical nature of the topic 

of the bill. The problem of not having a clear definition of the main topic of an act is the reason why 

numerous bills have been stalled in the past. For example, failure of finding a definition for terrorism 

that is accepted by the significant stakeholders of the international community has logically led to there 

being no comprehensive convention against terrorism.14 While finding legal definitions for terms such 

as terrorism that are accepted by all seems to be an uphill task mainly due to real-world socio-political 

complications, the same cannot be said for defining AI, as the problem of defining AI is not caused by 

socio-political constraints but technical ones. The main problem of defining AI is due to lack of 

technical knowledge about what automated decision systems are capable of and how they function, as 

well as misinformation about their use. According to the European Parliament briefing, ―If no 

definitional scheme exists that can embrace all possible uses and applications of this technology, then 

the introduction of flexible instruments such as delegated acts, sunset clauses and experimental 

legislation may be necessary to address the pacing problem – adapting rules to changing technological 

circumstances and keeping pace with rapid technological developments. Retaining such flexibility is 

important to encouraging technological innovation in the field of AI, as well as to ensure that Union 

legislation is developed in a careful and inclusive manner.‖ 15 In the United States, a bill has been 

proposed to make algorithms accountable16, while the bill itself does not define the term ―AI‖  it does 

make an attempt to define the term ―automated decision systems‖  as ―a computational process, 

including one derived from machine learning, statistics, or other data processing or artificial intelligence 

techniques, that makes a decision or facilitates human decision-making, that impacts consumers.‖ 17 

From the perspective of regulation, this definition does cover some key areas, not only does this 

definition mention the technical aspects of AI such as Machine Learning, but it also leaves room open 

for covering future developments in AI by mentioning ― ….or other data processing or artificial 

 

13 Mihalis Kritikos, Artificial Intelligence ante portas : Legal & ethical reflections, European Parliamentary Research 

Service,March 2019 at 1. 
14 UN Press, Fight against International Terrorism Impeded by Stalemate on Comprehensive Convention, Sixth 

Committee Hears as Seventy-Third Session Begins, at https://www.un.org/press/en/2018/gal3566.doc.htm 
15 Ibid 
16 US BILL : Algorithm Accountability Act 2019, sponsored by Senators Cory Booker, Ron Wyden and Rep. Yvette 

Clark, OLL19293 S.L.C. , 116th Congress, 1st Session 
17 Ibid art 1. 

https://www.un.org/press/en/2018/gal3566.doc.htm
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intelligence techniques, that makes a decision or facilitates human decision-making‖  The idea of 

mentioning the word ―other‖  seems to be done to cover the technical grey areas of AI that are not 

really explored through yet but can become mainstream in the future. This definition also makes shows 

consideration towards consumers, since the aim of this bill is to ―To direct the Federal Trade 

Commission to require entities that use, store, or share personal information to conduct automated 

decision system impact assessments and data protection impact assessments. ― 18The scope of the bill is 

therefore narrower in scope than what is ideally required from an AI framework in India as the main 

goal of such an AI framework would be to maximise the possible benefits of AI technologies while 

regulating the use of AI software programs so as to make them compatible with existing Indian laws. 

The NITI AAYOG discussion paper defined AI as ―a constellation of technologies that enable 

machines to act with higher levels of intelligence and emulate the human capabilities of sense, 

comprehend and act.‖  19 This definition is more general in nature and can be viewed as being given for 

a layman‘s perspective and not for a draft bill. Indeed, such a definition would be picked apart in courts 

as the meaning of the words ‗intelligence‘ , ‗emulate‘, ‗sense‘ , ‗comprehension‘, and ‗action‘ will all be 

challenged to mean different things in different cases. This makes the definition vague and completely 

devoid of any objective and absolutist key technical terms. The Artificial Intelligence Task Force  

Report chaired under Professor V. Kamakoti defined Artificial Intelligence as ―the science and 

engineering of making intelligent machines, especially intelligent computer programs.‖ 20 The report also 

defined ―intelligence‖  as ―the computational part of the ability to achieve goals in the world.‖  21 Both 

these definitions would not survive the onslaught of legal hair-splitting if they are used in a prospective 

bare act as each component of the said definitions would need to be looked at through a jurisprudential 

microscope to assess the different senses in which they are used, and each interpretation will lead to a 

knee-jerk reaction in India as judgments establishing one sense of the component of the definition as 

accurate would automatically lead to the precedent of viewing the definition in another sense as 

inaccurate or not that accurate. 
 

CREATING TRANSPARENCY IN AI 
 

The need for creating transparency has already been explained in this essay, but the attempt to make AI 

softwares transparent requires a rudimentary technical understanding of how such algorithms work. 

Hastie, Tibshirani, & Friedman worked out a list of basic steps of how algorithms function, these are 

―Collecting a dataset Specifying a concrete outcome to be predicted in that data set. Deciding which 

candidate predictors to construct and make available to the algorithm to be considered for inclusion in 

the final statistical model. Building a procedure for finding the best predictor, which uses all the other 

 
18 Ibid 
19 Ibid at 12 
20   Ibid at 3 
21   Ibid at 3 
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variables to predict the outcome of interest. The result is the screener: we give the screening algorithm  

a given set of job applicant characteristics, it gives back a prediction of the outcome for that 

applicant..Validating the procedure in a ‗hold out‘ set—a data set that was not used to train the 

algorithm on‖  22 23. Human beings would have a greater influence in the initial two steps, as the dataset 

itself is a representation of real-world happenings. For eg. statistical data regarding financial details of 

citizens from different regions of India gathered through the income tax reports would be a useful 

dataset for an algorithm made with the purpose of predicting the likability of certain financial policies 

to be introduced in different regions as such an algorithm could actually render statistical figures of 

levels of potential tax compliance. The National Data Sharing and Accessibility Policy (NDSAP) - 2012 

published by the Ministry of Science and Technology defined ―data‖  as a ―representation of 

information, numerical compilations and observations, documents, facts, maps, images, charts, tables 

and figures, concepts in digital and/or analog form.‖  24 The NDSAP also defined datasets as a ‗named 

collection of logically related features including processed data or information.‘25 The preamble of the 

NDSAP also mentioned the principles of ―openness, flexibility, transparency, legal conformity, 

protection of Intellectual Property, Formal Responsibility, Professionalism, Standards, Interoperability, 

Quality, Security, Efficiency, Accountability, Sustainability and Privacy‖  26 with regard to data. The 

principles of openness, transparency, protection of intellectual property and legal conformity are the 

crucial foundation for making datasets less problematic in nature, and therefore making algorithms 

based on using such datasets as less biased in nature as well. Here, human agency plays a great role. 

Discourses relating to cyber-law in India are largely focused on mainstream topics such as data 

protection and privacy. Data transparency is a crucial topic as well. Since the scope of this article is 

limited to AI-specific legal concerns, discussion related to the nature of datasets will conclude here, as 

anything beyond this point will be a study in a different topic of cyber law and ethics. 

 
 

AI AND LIABILITY 
 

The aforementioned briefing by the European Parliament also raised pertinent legal questions relating 

to liability, those were: ―The autonomous and unpredictable character of the operation of AI systems 

could lead to questions about causation, unforeseen circumstances, and fuzzy attribution of liabilities. 

Who will be held liable when an AI application causes physical or moral harm? Who will be held 

responsible if an AI system proposes a plan that proves damaging, the manufacturer or those actors 

 

22 Christopher M. Bishop, Pattern Recognition and Machine Learning, 2006, New York: Springer. 
23 .Trevor Hastie, Jerome H. Friedman, Tibshirani Robert, 2009, The Elements of Statistical Learning . New York: 
Springer. 
24 National Data Sharing and Accessibility Policy, Ministry of Science and Technology, 17 March 2012, Gazzette of 

India art 2 cl 1. 
25 Ibid art 2 cl. 4 
26 Ibid at art 1 cl. 2 
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that end up implementing algorithms? However, is it possible for AI developers to uphold and protect 

the right to privacy and obtain clear, unambiguous and informed consent, especially given the 

placement of some of its applications in traditionally protected and private spheres? Can an algorithm 

be sued for malpractice?‖  27 To tackle such complex legal issues in theory, a comprehensive legal 

framework must either Modify concepts of traditional liability to become flexible enough to be applied 

to AI-related cases Or Create a technical blueprint to configure algorithms in such a way that concepts 

of traditional liability can be plainly applied to them. The second approach seems to be more 

convenient yet less effective as framing legal guidelines that restrict how algorithmic models function  

by identifying certain base models which are to be only followed leads to a situation where innovation  

is stunted. As research and development of AI projects are still in their nascent stage, there is still lots 

to be learnt about machine learning and while having something similar to a regulatory sandbox28 for  

AI may seem desirable from the perspective of research, from a legal perspective it is just an expedient 

measure to gather more technical knowledge about AI, it is more important to discuss what sort of 

liabilities can be applied in relation to AI. Conceptually, under the ambit of the law of torts, product 

liability can be easily appropriated with respect to damages caused by the use of AI software. Since 

product liability itself is usually strict liability, the task of finding wrongful intent becomes irrelevant in 

this route of cyber-law jurisprudence. It is interesting to note that while seminal British cases like 

Donoghue v Stevenson29 have led to the precedent of tortuous liabilities possibly going hand in hand 

with contractual ones, the question of whose liability is it - the manufacturers, the contractors, the 

machine itself, the consumer of the product (ie. AI) - when a fault arises due to such a product 

becomes a contentious point of law. Another issue underlying the assessment of liability is whether the 

affected party is entitled to damages or not, and seeing the nature of black-box algorithms, whether 

such affected parties can ever present or prove whether there was a fault or not. The limitation of fault-

based tort liability is, as noted, finding the proof of the defendant owing the claimant a duty of care, a 

failure to ensure that duty, and the resultant damage caused by the same.30 While arguments can be 

made in favour of there being no liability or room for consumers to press charges because of the 

principle of volenti non fit injuria , yet seeing that AI software programs such as automated decision 

 

27 Ibid at 3 
28 According to the RBI in its Draft Enabling Regulatory Sanbox Framework, “A regulatory sandbox (RS) usually 
refers to live testing of new products or services in a controlled/test regulatory environment for which regulators may 

(or may not) permit certain regulatory relaxations for the limited purpose of the testing. The RS allows the regulator, the 

innovators, the financial service providers (as potential deployers of the technology) and the customers (as final users) 

to conduct field tests to collect evidence on the benefits and risks of new financial innovations, while carefully 

monitoring and containing their risks. It can provide a structured avenue for the regulator to engage with the ecosystem 
and to develop innovation-enabling or innovation-responsive regulations that facilitate delivery of relevant, low-cost 

financial products. The RS is potentially an important tool which enables more dynamic, evidence-based regulatory 

environments which learn from, and evolve with, emerging technologies. 
29 Donoghue V Stevenson [1932] UKHL 100 

30 John Buyers, Liability Issues in Autonomous and Semi-Autonomous systems, Osborne Clarke LLP, January 2015 at 

3 

https://www.bailii.org/uk/cases/UKHL/1932/100.html
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systems are constituted by machine learning technologies, there is nothing reasonably foreseeable for 

the consumer of such technologies, since machine learning programs become self-learning and go on 

their own to learn new patterns of behaviour and redesign its workings and could therefore possibly 

develop unintended effects. For such a technology, no harmful consequences of its actions can ever be 

seen as reasonably foreseeable. This is not a luddite narrative but a genuine concern, Renowned 

Physicist Stephen Hawking even remarked once that AI could spell the end of humanity.31 This may 

seem like a slippery slope argument but it is imperative to understand that the unreliable nature of 

algorithms are the cause of their incompatibility with traditional legal liability doctrines. Proving 

causation is a crucial yet difficult task, as it is difficult to trace defects in black-box algorithms as well as 

to find a line of action that leads us to human error. In principle, the harmful act itself can be seen as 

sufficient ground for the plaintiff to press charges. This is logically consonant with the principle of Res 

Ipsa Loquitur. ie. the thing speaks for itself. Common Law cases such as Byrne V Boadle32 in the  

United Kingdom have allowed for circumstantial evidence being enough grounds to prove that there 

could be a presumption of negligence. In India, a case involving two cyclists injuring a minor girl 

without any reasonable intention found both defendants to be negligent and therefore liable for 

damages33. The same logic can be applied to damages caused by automated decision systems. We can 

also see the nugget of the principle of Res Ipsa Loquitur being reaffirmed in the landmark case that 

gave Justice Bhagwati the opportunity to introduce the concept of ―absolute liability‖  in India.34 In pt.7 

(i). of the judgment MC Mehta v. Union of India and Ors. , Justice Bhagwati noted that : 

 
―An enterprise which is engaged in a hazardous or inherently dangerous industry which poses a potential threat to the 

health and safety of the persons working in the factory and residing in the surrounding areas owes an absolute non- 

delegable duty to the community to ensure that  if any  harm results to anyone, the enterprise must be held  to be   under 

an obligation to provide that the hazardous or inherently dangerous activity must be conducted  with  the  highest 

standards of safety and if any harm results on account of such activity the enterprise must be absolutely liable to 

compensate for such harm irrespective of the fact that the enterprise had taken all reasonable care and that the harm 

occurred without any negligence on its part."35
 

 
The principle of absolute liability is a jurisprudential godsend as it plays a salubrious role in figuring out 

who is liable for AI programs. Another notable case to consider is Greene et al v. Toyota Motor Corporation 

 

 
31 Rory Cellan-Jonas, Stephen Hawking warns artificial intelligence could end mankind, BBC News , 2 December 

2014 
https://www.bbc.com/news/technology-30290540 

32 Byrne v Boadle, (2 Hurl. & Colt. 722, 159 Eng. Rep. 299, 1863) 
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et al36 in the United States of America where no fault could be found for a certain model of Toyota‘s 

cars defectively accelerating, the jury in the case awarded the plaintiffs $ 3 million in damages and their 

decision was based on the principle of res ipsa loquitur. The position of considering machines liable for 

their own actions is quixotic and illogical. Both for robots and automated decision systems , liability 

cannot rest with them for different reasons . Automated Decision systems are artificial in nature ie. 

Physically they are not tangible and nor can they be directly harm human beings as they are software 

programs. The outcome of their functioning and the decisions taken upon those outcomes are what 

seem to be the most foreseeable ways in which AI can harm humanity and break existing laws such as 

anti-discrimination laws. Coming to Criminal Liability, The hypothetical modernized offshoot case of 

the trolley problem is worth legal consideration - a fully or semi-automated vehicle is programmed to 

drive its passenger on top of a hill, there are a two children playing in the middle of a narrow path and 

the car is racing in such a speed that even if it breaks to slow down, collision with the children and the 

possible harm to them caused by the collision is inevitable, the only solution is to swerve the car in a 

different direction, the only direction where the children will not be exposed to harm would be if the 

car drives off the hill. The AI system operating the car recognizes this, it has used its neural networks ( 

for AI programs that use deep learning) and given weight to the value of the passenger‘s life as it is the 

passenger whose needs the software has been created and purchased to subserve. The car speeds on 

and runs over the two children but also takes the consideration to alarm the authorities by itself that a 

collision took place and there are two injured children lying in the middle of the road, run over by the 

decision taken by the automated vehicle - children who are possibly dead. This seems like a story right 

out of a sci-fi horror film but research and literature on automated vehicles does exist and fully 

automated self-driven vehicles can become a reality with technological advancements.37 The Criminal 

Act (Acteus Reus) has taken place, the Mens Rea element is present as well, but who is liable for the 

crime? Noted Professor Gabriel Hallevy came up with three models, these are 

● Perpetration by another‘ model 

● Direct Liability model 

Natural Probable Consequences model‖  38 All three models are problematic in nature. In the first 

model, the ―another‖  could be might as well be anyone yet no one - the manufacturer who chose to 

create automated vehicles, the programmer who created the child-killing software, the passenger for 

whom the software committed such a crime, or even the children themselves who showed negligence 

by being present in the middle of the road as human beings can have common sense, but machines can 
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lack both common sense and empathy, let alone morality. This list of people probably being liable is 

presented in an increasing order of absurdity, the manufacturer might be liable if he did not follow 

certain safeguards to ensure such a situation of a speeding automated vehicle does not take place, the 

programmer could have been liable if he had inputted the case-scenario of no harm befalling the 

passenger irrespective of parties external to the car, but he can‘t really be liable if a machine uses deep 

learning and comes to that conclusion itself, the passenger in a fully-automated vehicle really has no say 

in what the car will do, seeing the suddenness of the situation, the passenger would not even be aware 

of what decision the automated vehicle might be considering to take, the children are just unfortunate 

souls and except isolated act of suicide, it is logically a farce for the victim to be criminal liable for the 

crime. Automated Vehicles cannot be directly liable as that would not make any logical sense, there is 

no sense in imprisoning, fining or sentencing software programs to death. While death would involve 

elimination of the software, the first two punishments are impossible. The natural probable 

consequences model seems to be a more suitable model in the real world as it basically deems that the 

programmer would be most liable since he should have pre-empted the case of the automated vehicle 

making such a decision as a natural consequence of its programming. This reasoning is also a bit 

problematic as things are not as simple as they are made out to be, to prove that the car would make 

the decision of running over children is a natural probable consequence of its programming would 

require tedious deliberation and evidence to back the claim. 

 
 

CONCLUSION 
 

Artificial Intelligence has the potential to transform the world, it is a technological pandora‘s box that 

has a wide-ranging scope and could possibly have a wide ranging presence. 20 years ago, no one could 

have imagined that the internet would revolutionise our lives and spark a flurry of legislation to regulate 

its use. 20 year later, AI could do the same. This article highlights the need for anticipatory regulation 

for governing AI, all the arguments for a legal framework for the same come from the position of 

favouring a balancing point where benefits from innovation and developments in AI can be enjoyed as 

the summum bonum but the potentially harmful effects are carefully prevented and curbed by the law. 

Data transparency and opening up black-box algorithms for public scrutiny are important steps that 

need to be taken, legal debates on the question of liabilities need to take place and a certification 

process for AI softwares must be developed in India to standardise AI programs. The rest of the world 

is already legislating upon such topics to embed AI into their society and India should not fall behind, it 

should take lessons from draft bills and task reports of other countries to ensure that no technological 

entity goes above the law. 
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